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the Economy 


Cost of Living UP. The cost of living increased by 0.2 index points between 


March and April, according to figures released by the Bureau 
of Labor Statistics on May 22, 1958. The ircrease was largely 
caused by a seasonal advance in food prices. Prices of housing, 
medical care and personal care were also higher, but trans- 
portation and apparel prices declined. The nation-wide all- 
items index for April reached a new high of 123.5 (1947- 
1949—100), 3.5 per cent higher than in April, 1957. The pur- 
chasing power of the dollar on the same basis slipped to just 
under 81 cents. 


This rise in the cost of living will result in pay increases 
of two and three cents per hour for half a million workers 
under escalator clauses. Involved are workers in the auto parts, 
farm implement, aircraft, and electrical machinery industries, 
and employees of local transit lines. 


Continued rise of prices is associated with a boom. For 
that reason, lower prices are associated, in the minds of most 
people, with a recession. However, a study of the movement 
of the prices in previous recessions and depressions shows 
that this is not true. Prices ordinarily do not decline during 
recessions. 


index, 1947-49100 index, 1947-49=100 
125 160 
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Industrial DOWN. The index of industrial production of the Federal 
. Reserve System continues to slide. It is two points lower 
Production for April than it was for March. This seasonally adjusted 
index stands at 126 per cent of the 1947-1949 average. This 

is 18 points below a vear earlier. 


Output of steel and nonferrous metals was curtailed further 
in April, as metal-fabricating industries continued to liquidate 
inventories. While below the March average, steel mill opera- 
tions changed little during April and rose in the first half of 
May. Activity in most business-equipment lines continued to 
decline in April, and auto assemblies were reduced further 
(preliminary schedules for auto production in May indicate 
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some increase). Output of most major household goods, and 
also of construction materials, changed little in March and 
April following declines from the levels of last summer. 


Activity in the apparel industry recovered following settle- 
ment of the work stoppage which reduced production in March, 
and output of most other nondurable goods registered little 
change. Minerals production declined further as coal output 
was reduced and iron ore mining failed to show the usual 
spring rise. 


slightly lower in April than in March due to a reduced work- 
Wages and 


week. Average weekly earnings in manufacturing stand at 
Hours $80.81. Average weekly hours in manufacturing declined. The 

average workweek was 38.3 hours, which is slightly shorter 
than the average workweek in March. 


Index, 1947-49100 Dollars Hours 
200 2.40 56 
MANUFACTURING EMPLOYMENT & MANUFACTURING HOURS & EARNINGS 
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(left scete) 
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| 
125- Employment | 1.80 F 44 
| 
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Labor UP. According to the figures of the Council of Economic 

Force Advisors, civilian employment in April was 62,907,000. This is 
slightly above the March figure of 62,311,000. This increase 
brings about a corresponding decrease in the number of un- 
employed. The April unemployment figure is 5,120,000, o1 
7.5 per cent of the civilian labor force. The March figure ts 
5,198,000, or 7.7 per cent of the civilian labor torce. The spring 
pickup in agricultural employment accounted 1 

600,000 increase in total civilian employment. 


Substantial employment cutbacks were made in the auto- 
mobile and machinery industries, and in the steel mills. The 
apparel industry reported less than the usual decline for April, 
but employment levels in this industry have been comparatively 
low as a result of a strike in the ladies’ garment trade. The 
leather industry reported sharp cutbacks among producers in 
footwear. 

State insured unemployment was up in about half the states 
between March and April. However, only three states showed 
sizable increases: Michigan, New York and Pennsylvania 


In March, total consumer credit outstanding declined 


S300 mil 1on to $42,562,00 Ins aimen credit repaid again 


exceeded installment credit extended. 
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Construction DOWN. The value of new construction in April reflected a 
slight decline of 3 per cent from previous months to $47 billion. 
However, private housing starts rose in April when compared 
with February and March. Public expenditures for new con- 
struction continued at the same rate as in previous months. 


Billion Dollars Bi ition Dollars 
400 Ss 
PERSONAL INCOME NEW CONSTRUCTION ACTIVITY 
odjusted, at annvol rates) (seasonally odjusted) 
350 7 
Tote/ 
4 
300 Tote/ | Private Residential 
2+ 4 
and Salary | 
4 
1955 1956 1957 1958 1955 1956 1957 1958 
Personal UP. Personal income rose slightly in April to a seasonally 
Income adjusted rate of $342.8 billion, but this was not brought about 
by an increase in wages. In fact, wages and salaries decreased 


about $500 million. The increase in total personal income is 
attributed to a $1 billion rise in transfer payments. 


Stock UP. Yields on United States Government securities rose in 
Prices the latter part of April after reaching new lows for the year 
c around the middle of the month. In the first two weeks of 


May, yields on long-term Treasury issues leveled off, while 
those on intermediate- and short-term issues turned down 
again. Yields on corporate and state and local government 
bonds continued to decline in the latter part of April, then 
increased slightly in early May. Common stock prices advanced 
to a new high for 1958. 


New corporate security offerings in the first quarter of 
1958 amounted to $3.3 billion. Electric and gas companies 
accounted for one third of the offerings, issuing $1.1 billion of 
securities. Communication companies accounted for $922 mil- 
lion. This includes a $718 million offering of convertible deben- 
tures by A. T. & T. Manufacturing companies issued only 
$576 million of securities. This is the smallest amount for this 
group for any quarter in the past four years. This offering 
reflects declining plant and equipment expenditures and lower 
working capital requirements, Almost $2.6 billion of the pro- 
ceeds from all security issues is to be used for capital expendi- 
tures, and 75 per cent of this money is to be spent by utility 
companies. 


Strikes UP. Strike activity in March rose substantially above Febru- 
ary, primarily because of an industry-wide work stoppage of 
more than 100,000 workers in the dress manufacturing industry. 
New strikes in March totaled 200, idling 165,000 workers. In 
all, there were 300 strikes in effect during March, involving 
200,000 workers who will lose 1.2 million man-days of work. 
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Decisions of Courts and 
Administrative Agencies 


An employer could not insist, as a condition to accepting a 
union contract, that a strike-vote clause be included.— Before it 
would approve a union contract, an employer demanded that 
it include (1) a clause calling for a vote by employees on the 
employer's last offer before the union could call a strike and (2) 
a clause excluding the international union as a party to the con- 
tract. The Board had held that the employer’s insistence upon 
either of these conditions constituted a refusal to bargain, The 
United States Supreme Court agreed with the Board and re- 
versed a decision by the Sixth Circuit. 

The Supreme Court noted that the area of mandatory col- 
lective bargaining includes subjects relating to “wages, hours, 
and other terms and conditions of employment.” The parties can 
insist on the adoption of their position on a subject within the 
mandatory bargaining area as a condition to acceptance of a 
union contract. However, outside this area neither party can 
insist on the adoption of its proposal as a condition to a con- 
tract’s execution. The strike-vote clause was a permissible, but not 
a compulsory, subject for bargaining. Therefore, the employer's 
insistence on this clause was unlawful. Four of the nine Supreme 
Court Justices dissented on this issue, but all agreed that the 
employer could not insist that the union contract be signed by 
a local union alone where its international had been certified.— 


NLRB v. Borg-Warner Corporation, 34 LABor Cases § 71,492. 


A union is liable for the wrongful expulsion of members who 
exercise their rights to oppose and criticize persons in control of 
the union.—Certain union members were expelled from a union 
on charges of dual unionism. However, since the evidence showed 
that the members had merely formed a group or committee to 
work within the framework of the union in order to promote the 
free exchange of ideas and a two-party system within the union, 
the charges of dual unionism were not sustained. The members 
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were ordered restored to their former union status and awarded 
damages against the union. 


The New York Court of Appeals held that where a union 
member is wrongfully expelled by an action on the part of the 
membership (at a meeting or otherwise) in accordance with the 
union’s constitution, the act of expulsion will be regarded as 
the act of the union for which damages may be recovered from 
union funds. It is not necessary that all members of a union 
authorize or ratify the action of those directly responsible for 
the expulsion. In the instant case the union was liable since the 
act of expulsion was taken in accordance with the union consti- 
tution —Madden Atkins, 34 Lapor Cases § 71,491. 


An injunctive decree prohibiting all picketing was violative 
of the constitutionally guaranteed right of free speech.—On a 
showing that a union official photographed or pretended to pho- 
tograph persons crossing a picket line and that there was some 
use of profanity, an injunctive decree prohibiting all picketing 
was upheld by the Kansas Supreme Court. The United States 
Supreme Court summarily reversed this decision. It cited Thorn- 
hill v. Alabama, 2 Lapor Cases § 17,059, 310 U. S. 88, in which it 
had first recognized that peaceful picketing was within the pro- 
tection of the constitutional guarantee of freedom of speech.— 
Teamsters, Local 795 v. Newell, 34 Lisor Cases § 71,468. 


The insistence by an employer on contract provisions which 
would leave the employees in no better position than they were 
without a contract did not constitute bad-faith bargaining. An 
employer stood firm in its demand for union contract provisions 
which would require the employees to surrender their right to 
strike; would give the employer the right to change wage rates 
or grant merit increases, or alter shop rules relating to working 
conditions without first bargaining with the union over such 
changes; and would require that matters going to arbitration be 
decided in the employer’s favor unless there was evidence that 
the employer’s position was arbitrary or capricious. However, 
the evidence indicated that the employer’s representatives ap- 
proached the bargaining table with a full understanding that 
(1) they were obligated to meet with the union and discuss any 
terms and conditions of employment put forward by either party, 
(2) they were required at least to expose themselves to such 
argument as could be put forward, (3) they were required to 
seek an area of agreement at least with respec; to some terms 
of employment and (4) if they were able to arrive at an agree- 
ment, they were required to reduce it to writing and sign it. 


June, 1958 @ Labor Law Journal 


= 


The Fifth Circuit noted that the duty to bargain in good faith 
does not compel either party to agree to a proposal or require 
the making of a concession. It concluded that the facts that the 
employer failed to concede anything substantial and that the con- 
tract which it proposed would leave the employees in no better 
state than they were without a contract were not sufficient grounds 
for finding that the employer was guilty of bad-faith bargaining. 

White’s Uvalde Mines v. NLRB, 34 Lasor Cases § 71,463. 


The fact that a union demanded bargaining for a unit slightly 
smaller than that later found to be appropriate did not justify 
an employer's refusal to bargain.—The District of Columbia Cir- 
cuit recentiy held that the NLRB acted arbitrarily when it dis- 
missed refusal-to-bargain charges against an employer on the 
basis that the unit for which the union had demanded recognition 
was not the appropriate bargaining unit. The evidence showed 
that the variance between the unit sought and the unit found to 
be appropriate was not substantial in that the vast majority of 
the employees were driver-salesmen and those added by the 
Board to constitute the appropriate unit were employees in train- 
ing to become driver-salesmen. Thus, the court held that the 
employer committed an unfair labor practice when it refused to 
bargain.—Tecamsters, Local 67 v. NLRB, 34 Lapor Cases § 71,487. 


The NLRB refuses to change its jurisdictional yardstick for 
office-building operators.—An employer, primarily involved in 
the real estate and brokerage business, had its operations ex- 
tended into nine states. The employer owned a corporation which 
in turn owned 33 floors of a 41-story building in Pittsburgh. The 
employer performed the maintenance work on this building and 


employed approximately 300 office building service and mainte- 


nance employees. One tenant, engaged in interstate commerce, 
occupied most of the building and paid over $1 million a year for 
services. A union sought a craft unit of four carpenters who were 
among the employees engaged in the building’s maintenance. 
The employer contended that its operations did not meet the 
Board’s jurisdictional requirements. 


The Board observed that the employer's offices in the build- 
ing were used solely in connection with its building-management 
responsibilities and not for its general business. Its offices cov 
ered approximately a fifth of one floor. The majority of the 
3oard applied the current jurisdictional yardstick which pro- 
vides that jurisdiction will not be exercised unless the building 
operator is otherwise engaged in interstate commerce and also 
uses the building primarily to house its own offices. Thus, juris- 
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diction was denied. Members Jenkins and Fanning dissented, 
stating that the present yardstick should be abandoned since it 
conflicts with the Board’s jurisdictional standard based on the 
impact of the totality of an employer’s operations upon com- 
merce.—John W. Galbreath & Company, 5 CCH LaBor Law 
Reports (4th Ed.), § 55,331. 


Whether supervisors aided a union in obtaining its showing 
of interest is no longer a litigable issue in a representation pro- 
ceeding.—The National Labor Relations Board recently declared 
that claims that supervisors assisted a union in obtaining its 
showing of interest (which is a prerequisite for an election peti- 
tion) will no longer be litigated in representation proceedings. 
Instead, these claims, like other attacks upon the validity of a 
showing of interest, will be investigated only administratively 
by the Board. In the instant case, the Board denied an employ- 
er’s motion to reopen a hearing for admission of evidence that a 
union was assisted by a supervisor in obtaining its showing of 
interest.—Georgia Kraft Company, 5 CCH LaBor LAw REPorRTS 
(4th Ed.), 55,358. 


An agency-shop contract did not violate the Indiana right- 
to-work law.—An important decision in Indiana has established 
the validity of agency-shop contracts even though the state has a 
right-to-work law. The court (Indiana Superior Court, Lake 
County) interpreted the law as prohibiting only contracts which 
require membership in a union and not those which merely 
require financial support of the bargaining agent. Under an 
agency-shop agreement, workers are not required to join the 
contracting union but are required to support it financially.— 
Meade Electric Company v. Hagberg, 34 Lasor Cases § 71,525. 


ley Act’s provisions, it is a “person” en- 
titled to protection from an unlawful secondary 
boycott. Thus, a remedial order of the 
National Labor Relations Board was enforced. 


Section 2(1) of the Taft-Hartley Act 
defines “person” as follows: 


Are Governmental Subdivisions 
Solely Under NLRB Jurisdiction? 


A split of authority has arisen regarding 
the question of whether governmental sub- 
divisions are subject to the exclusive juris- 
diction of the National Labor Relations 
Board. The Third Circuit and the Board 
have answered affirmatively while the Wiscon- 
sin Supreme Court has answered negatively. 


The Third Circuit (NLRB v. Electrical 
Workers, Local 313, 34 Lasor Cases { 71,447, 


“The term ‘person’ includes one or more 
individuals, labor organizations, partnerships, 
associations, corporations, legal representa- 
tives, trustees, trustees in bankruptcy, or 
receivers.” 

Section 2(2) of the act specifically ex- 


April 17, 1958) held that although a county, 
as a governmental subdivision of a state, is 
not an “employer” subject to the Taft-Hart- 
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cludes the state or a political subdivision 
from the definition of the term “employer.” 
(Continued on page 420) 
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Federal-State Relations: Enforcing 


Collective Bargaining Agreements 
By BERNARD SAMOFF 


When the voluntary arbitration process used to administer labor 
contracts breaks down, a problem is created. In rejecting legis- 
lation and judicial intervention as the solution, the author pro- 
poses an administrative remedy. He states that legal adjudication 
of rights creates more, instead of less, federal-state conflicts. 
The author is Chief Field Examiner in the Philadelphia NLRB Office. 
The views expressed herein are the author's and must not be taken 
as the official pronouncement of the NLRB or its General Counsel. 


EDERAL and state labor law today 

governing collective bargaining relations, 
as interpreted and implemented by admin- 
istrative agencies and the courts, reflects a 
heightening tempo of federal-state conflicts. 
Such antagonisms exist, although in almost 
every other aspect of labor relations and 
employment there is a notable lack of 
federal-state discord... Whether the federal 
government has pre-empted or occupied the 
field of collective bargaining to the exclu- 
sion of the states or both have concurrent 
jurisdiction or the national government has 
consented to states’ regulation raises basic 
and controversial issues which place severe 
strains upon our federal system. Indeed, 
some believe that in this area even coopera- 
tive federalism is unequal to the task. 


Out of the wealth of materiais illustrat- 
ing this conflict, a few have been selected 
to highlight the issues and demonstrate the 
depth and dimension of the problem. New 
York State Industrial Commissioner Lubin, 
speaking before the Association of State 
Labor Relations Agencies in New York on 
October 16, 1957, appealed for clarifying 
legislation on the “tremendously important” 
question of federal-state jurisdiction. He 
was challenged by Laurence E. 
chairman of the Wisconsin Employment 
Relations Board, who asserted that so long 
as Congress had not indicated the areas 
that it sought to embrace under its su- 
premacy power, the states were free to 
apply their statutes to govern such areas.’ 
Before another forum composed principally 


Gooding, 


1 This excludes picketing and union security 
which exhibit the same strife found in the en- 
forcement of labor agreements. 
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2 New York Times, October 16, 1957. 


of representatives from state labor de- 
partments, Dr. William M. Hepburn of 
Emory University placed the issue in this 
context: 
x again and again under the law 
we have to face these problems of who has 
jurisdiction . . . it is characteristic of 
our society; it is one of the prices we pay 
for a Federal-State system people 
who feel there are advantages in dealing 
with the States alone want State jurisdic- 
tion people who feel there are 
advantages in dealing with the Federal 
Government wish that jurisdiction 
to have paramount authority. But people 
are not all consistent on this. The type of 
person who today approves of States rights, 
a generation ago might not have approved 
it. It seems to depend on where your 
interest lies at the moment.” 

From the vantage point of a state court, 
and with Olympian detachment, Judge 
Thomas expressed this view: * 

“In the unending task of integrating the 
activities of our National Government with 
those of our State Governments, so neces- 
sary if our Union is to be preserved and 
to endure, no more troublesome problems 
have confronted the Courts of our country 
than the problems [federal-state jurisdiction 
in labor matters] of the type that now faces 
this Court.” 

The recent report of the Association of 
the Bar of the City of New York urges 
that Congress exercise its plenary power, 
for otherwise state control would result in 
the application of nonuniform laws of many 
states in matters affecting interstate com- 
merce. To allow the states to act, the 
report asserts, would be an inadequate 
remedy since only 12 states have passed 
comprehensive labor legislation. Express- 
ing a contrary view, Secretary of Labor 
James P. Mitchell proposed federal legisla- 
tion authorizing the states to act in labor 
disputes where the federal government did 
not wish to exercise jurisdiction.® 

What about this federal-state conflict? 
Is it inherent in our federal system? One 
outstanding political scientist believes that 
such discord is inevitable and is the price 
we must pay, for he observed: * 


It is doubtful whether union mem- 
bers are much concerned about the 
course democracy has taken in their 
unions, or feel seriously deprived 
because they do not participate 
actively in the government of their 
organizations.—Benjamin M. Selek- 
man, in the Harvard Business Review. 


“In the labor relations field the confusion 
consists in having divergent state and na- 
tional laws regulating collective bargaining 
and strikes with resulting uncertainty among 
employers and employees as to which law 
applies to them. There is also some dupli- 
cation of state and federal labor relations 
administration. 

“As to the confusion between state and 
national regulatory laws in the labor 
relations field, this appears to be an un- 
avoidable consequence of having a federal 
or two-level system of government.” 

That such an “unavoidable consequence” 
is emphasis through understatement is seen 
by an examination of current literature and 
court decisions. Indeed, the impact of this 
federal-state tussle has most affected those 
who are participants and administrators. 
The notes struck by Lubin, Gooding, Hep- 
burn, Thomas and Anderson ring heavily 
upon the anvil of modern federalism. 

Enough has been said to demonstrate the 
critical importance of this federal-state con- 
troversy in the broad field of labor law. 
Here, however, we are concerned only with 
one facet of this issue—how the enforce- 
ment of labor agreements is affected by 
our federal system. In the remaining por- 
tion of this paper I intend to (1) outline 
the historical setting of the problem, (2) 
develop the scope of the issue presented by 
Section 301(a) of the Taft-Hartley Act,’ 
(3) describe the nature of arbitration, (4) 
consider and evaluate proposed solutions 
for this problem and (5) suggest an answer. 
I will use “enforcement of agreements” and 
“arbitration” interchangeably because the 
latter process is almost the sole method for 
gaining compliance with contract terms. 


3 United States Department of Labor, Bulletin 
No. 191, p. 155. 

Standard Oil Company v. Oil, Chemical 
Atomic Workers International Union, AFL-CIO, 
et al., 32 LABOR CASES { 70,862 (Ohio Ct. of 
Comm. Pleas, Cuyahoga Co., July 1, 1957). 

5 New York Times, December 8, 1957. 

®* Anderson, The Nation and the States, Rivals 
or Partners? (University of Minnesota Press, 
1955) pp. 142 and 143. 
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7It provides: ‘Suits for violation of contracts 
between an employer and a labor organization 
representing employees in an industry affecting 
commerce . . . may be brought in any dis- 
trict court of the United States having jurisdic- 
tion of the parties, without respect to the 
amount in controversy or without regard to the 
citizenship of the parties."’ 
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This paper is based upon past * and pres- 
ent study of the voluminous literature cover- 
ing this field, and personal experiences in 
connection with the administration of the 
NLRA. Needless to say, much of what is 
written here cannot be attributed to any 
specific source, but is a distillation of read- 
ing, analyzing and weighing various facets 
of this issue. Added to this are the many 
conversations which I have participated in 
with colleagues, labor and employer repre- 
sentatives, government officials and Pro- 
fessor George W. Taylor. It is hoped that 
by viewing voluntary arbitration, which is 
the key to the enforcement of labor con- 
tracts, from this perspective we may con- 
trast and compare various solutions and 
perhaps evolve a solution which is not only 
consistent with our federal system but also 
enhances cooperation between the federal 
government and states. 


Historical Setting 

The 
telescope 
ficulties in handling labor matters. 
as workers began to organize unions they 
common law 
rdwainers 


federal-state controversy 
federal-state  dif- 
As soon 


existing 


our age-old 


state 
resistance. From the early C 
case in 1806 until after the Civil War it was 
the states alone, through their courts, which 
governed worker-employer relations. When, 


were confronted with 


In response to the excesses of industrialism, 
legislation affording 
worker Supreme Court, 
under its interpretation of the “due process” 
and “liberty of contract” clauses in the 
Fourteenth Amendment, that 
such legislative efforts were constitutionally 
This view implied that only fed- 
law could constitutionally 
How- 


the states - enacted 


protection, the 


determined 
invalid.” 
eral, not. state, 
govern worker-employer relations. 
ever, when Congress, acting under its dele- 
gated commerce power, passed the Erdman 
Act in 1898 regulating certain phases of 
labor-management relations of the railroads, 
the Supreme Court similarly invalidated ™ 
this legislation under the Fifth Amendment. 
Notwithstanding efforts to 
enact laws according protection to workers 


repeated State 
and minimally safeguarding rights to organ- 
ize unions, the Supreme Court frustrated 
most of them, over the vigorous dissents 
of Justices Holmes and McKenna, and later, 
Justices Brandeis and Cardozo. 


The number one economic problem 
of this country is wage inflation, 
rooted in the excessive monopoly 
power of unions.—T. O. Yntema, 
vice president, finance, of the Ford 
Motor Company. 


This period, from the 1880's to the early 
1930's, conflict 
federal government and the states in 
matters, but one between the Supreme Court 


disclosed no between the 


labor 
states and federal 
Yet the 


country 


on the one hand and the 
government on the other 
period from the founding of 

until the 1930’s has been called the 
of “dual federalism,” to use the descriptive 


entire 
our 
pe riod 


phrase coined by Professor Corwir One 
aspect of this “dual federalism” was the 
existence of “tension” between the states 
and nation." While this was undoubtedly 


to be a valid concept in the field of labor 
matters. To return to our historical picture, 
we note what happened in the 1930's 


Goaded by the insistent need for work 


protection, Congress blazed the trial by 
constitutionally safe 


During the ten-vear 


enacting 
Many states followed. 
period from 1935 to 1945, c 
eralism characterized our 


operative 
federal-state rela- 
tions. This was the period when the states 
and federal government literaily raced each 
other to provide a wide variety of legisla- 
tion favorable to workers and unions. The 
epitome of federal-state collaboration was 
achieved with the passage of the 
curity act. Little was heard about any 
federal-state conflict. Near the end of this 
about 


i] Se- 


decade, apprehension was expressed 
the disintegration of our tw 
To some it seemed as if the 
pendent sovereign entities, wert 
their constitutional role. Others believed 
that this period witnessed the flowering ot 
our federal system and that the states, in- 
being 


system 


states, as inde- 


level 


wing uD 
giving uj 


stead of relegated and supplant 
were gaining new responsibilities. F 


others, the establishment of the tederal-state 


complementary old-age and survivors insu 
ance program illustrated the best values of 
our federal system. 
However, underneath these creative en- 
ergies and the surface calm were the seeds 


8’ Samoff and Summers, *‘The Effect of Collec- 
tive Bargaining Provisions on NLRB Action,” 
8 Labor Law Journal 676 (October, 1957). 

® Lerner, ‘‘The Supreme Court and American 
Capitalism,’"’ 42 Yale Law Journal 688 (1933) : 
Taylor, Labor and the Supreme Court (privately 
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printed, 1957): Millis and Montgomery, Organ- 
ized Labor (New York City, McGraw-Hill Book 
Company, 1945), Vol. III, pp. 486-689 
” Adair v. U. S., 208 U. S. 161 (1908) 
11 Corwin, 36 Virginia Law Review 1 


(1950) 
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The rule of law is not self-executing. 
A system of law works no better 
than it is made to work by the 
people who administer it.—Attor- 
ney General William P. Rogers. 


of later federal-state conflicts. All states 
did not approach this question from the 
same constructive view, and state legisla- 
tion differed in degree and kind. Only 12 
industrial states passed “Little Wagner 
Acts,” and 29 adopted laws patterned after 
the Norris-LaGuardia Act. It was in the 
early years of World War II that the 
federal-state antagonisms began to emerge. 


Morris Glushien, now general counsel of 
the International Ladies’ Garment Workers’ 
Union, AFL-CIO, but then associate gen- 
eral counsel in charge of Supreme Court 
legislation for the NLRB, recalled his sur- 
prise when the issue of federal pre-emption 
was first presented to him in 1942.% Within 
the next five years more and more voices 
were raised urging Congress to return to 
the states their claimed constitutional power 
to govern labor relations. This half-decade 
seems to have been characterized, in fields 
other than labor, by a resurgence of states 
rights. (It has been opined that states- 
rights proponents believed that the unions’ 
power could be truncated effectively on the 
state level because the unions possessed too 
much political power on the national level.) 
A concerted and directed campaign was 
going on to allow the states to exercise 
their traditional but largely undefined police 
powers. This groundswell, which some 
have alleged was cleverly maneuvered by 
forces hostile to unionism,” culminated in 
the passage of the Taft-Hartley Act. 


When, in 1947, Congress turned its hand 
to amending the ten-year-old Wagner Act 
(for the first two years—1935 to 1937—-with 
limited employer compliance), Congress 
sought to -deal with federal-state relations 
by giving explicit powers to the states 
in dealing with union security. Further, it 
provided that where the federal and state 


acts were consistent, the NLRB could 
cede jurisdiction to the state.* The entire 
tenor of this act evinced Congressional 
efforts to enlarge the area of state control 
over labor relations. Because this statute 
was far more comprehensive than the Wag- 
ner Act, conflict with state jurisdiction was 
inevitable. 


In drafting Taft-Hartley, apparently little 
thought was given to potential federal-state 
conflicts. (During a recent oral argument 
about a labor controversy involving federal- 
state jurisdiction, Justice Frankfurter re- 
portedly leaned over the bench and inquired: 
“Confidentially, do you think Congress 
thought about these problems?”) Although 
our consideration here is but one phase of 
a federal-state problem—enforcement of 
labor agreements—we should not ignore 
other federal-state differences in labor mat- 
ters. To examine the problem posed in 
this paper, we now turn to the consequences 
of Section 301(a) of the Taft-Hartley Act. 
(The text of this section will be found at 
footnote 7.) 


Implementation 
of Section 301{a) 


At first blush, Section 301(a) appears 
deceptively simple. Yet this seemingly un- 
complicated provision for enforcing labor 
agreements has resulted in a spate of litiga- 
tion. That is not all. No one is sure where 
we are going,” even though, ten years after 
Taft-Hartley was passed, the Supreme Court 
finally passed upon three cases arising under 
this section. An examination of the prin- 
cipal decision highlights the federal-state 
issue. 

Stated briefly, these three cases * required 
the Court to decide whether labor unions 
could compel employers, who were parties 
to collective bargaining agreements and 
concededly in interstate commerce, to arbi- 
trate disputes arising out of such contracts. 
It was argued that Section 301({a) did not 
oust state courts from their traditional 
power to enforce or refuse to enforce labor 
agreemenis, and further that state courts 
possessed concurrent jurisdiction to grant 


122, Glushien, ‘‘Federal Preemption in Labor 
Relations,’’ 15 The Federal Bar Journal 3 (Janu- 
ary-March, 1955), at p. 4. 

13 Millis and Brown, From the Wagner Act to 
Taft-Hartley (University of Chicago Press, 
1950), Ch. 8, 9 and 10. 

44 While Taft-Hartley, in the Section 10(a) 
proviso, invited compatible legislation, no state 
has enacted such a law since 1947. Katz, ‘‘Two 
Decades of State Labor Legislation: 1937-1957,"’ 
8 Labor Law Journal 747 (November, 1957). 
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% For a partial list of the considerable litera- 
ture analyzing and commenting upon court 
decisions under Section 301(a), see footnote 112, 
p. 695, of the article cited at footnote 8. 

1% Textile Workers Union of America v. Lin- 
coln Mills of Alabama, 32 LABOR CASsEs { 70,733, 
353 U. S. 448 (1957); General Electric Company 
v. Local 205 (UE), 32 LABOR CASES { 70,735, 353 
U. S. 547 (1957): Goodall-Sanford v. Textile 
Workers Union, 32 LABOR CASES { 70,734, 353 
U. S. 550 (1957). 
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Inflation begets boom, boom begets 
recession and recession begets the 
demand for more inflation. 

—The Guaranty Survey 


or not to grant requested relief. How the 
Court wrestled with and disposed of these 
contentions the nature of our 
problem. However, before we turn to these 
points, it should be noted that the Court 
found statutory support to compel arbitra- 
tion as the quid pro quo for an agreement 
not to strike. 


discloses 


In place of the questions which the 
Majority opinion in the Lincoln Mills case 
appears to have answered with finality, the 
opinion spawned a new set. First, to what 
aspects of contract enforcement is Section 
301(a) applicable? Second, what is the sub- 
stantive law to be applied in suits under 
Section 301l(a)? Third, does the federal 
substantive law created by the judiciary 
under the directives of Section 301(a) form 
a body of law supplanting state law, or may 
the state courts continue to enforce state 
rights with reference to collective bargain- 
ing agreements affecting interstate com- 
merce? Fourth, if federal law is deemed 
to be exclusive in the enforcement of arbi- 
tration provisions, may this exclusive federal 
right be enforced in the state courts or 
solely in the federal courts, and if initiated 
in the state courts, is the suit removable to 
the federal courts? 

Merely to lisf the questions left unan- 
swered by*the Court is to illustrate the 
penumbral area which covers the variety 
of likely federal-state conflicts. How serious 
they are is comprehensively discussed in 
the 34-page Report of the Committee on 
Labor Arbitration to the American Bar 
Association meeting in July, 1957. What 
gives this report such pressing cogency is 
the fact that it was prepared by, and par- 
ticularly directed to, labor law practitioners 
who must wend their way through this 
coral-tipped shore before they can land in 
any court. What the Lincoln Mills case 
means to the lawyers is neatly summed up 
on page 17 of the report. 

“It may well have been desirable if the 
majority had been less elliptical and had 
elucidated at greater length on the source 


of substantive law and had thrown 
out enough ‘shafts of light’ to permit ra- 
tional projections of a line between federal 
and state authority in the matter of enforce- 
ment of collective bargaining agreements.” 
Other problems raised by the Lincoln 
Mills case, not treated in this paper, illus- 
trate what judicial intervention means to 
voluntary labor relations. There may be 
more than a mere trace of prophecy and 
realism in Justice Frankfurter’s dissenting 
comment that “judicial intervention is ill- 
suited to the special characteristics of the 
arbitration process,” or in the late Profes- 
sor Harry Shulman’s pessimism about judi- 
“the courts : 
continuing rela- 
such 


cial intervention since 
cannot restore the parties’ 
tionship; and their intervention in 
cases may seriously affect the going systems 
of self-government.” He asked: “Might 
not the parties better be left to the usual 
methods for adjustment of labor disputes 
rather than to court actions on the contract 
or on the arbitration award?” ” 

The overwhelming weight of opinion sug- 
gests that Section 301(a) offers an inade- 


quate and unsuitable device for achieving 
voluntary compliance with the terms of a 
labor agreement. Apart from its divisive 


and nonfacilitative approach, Section 301(a) 
heightens rather than lessens federal-state 
antagonisms. Since the Lincoln Mills case 
issued on June 3, 1957, state courts have 
been called upon to determine whether they 
had jurisdiction in an arbitration contro- 
versy involving an interstate employer. In 
the Coleman the Kansas Supreme 
Court concluded that state courts had con- 
jurisdiction 


is 
Case 


sistently exercised concurrent 
with federal courts in the enforcement of 
labor agreements. Therefore, jurisdiction 
was properly asserted by a state court over 
a challenge to an arbitration award, even 
though the employer’s business admittedly 
affected interstate commerce. On the merits, 
the court concluded that the 
right. In the Carpenters case * the Supreme 
Court of California had to decide whether 
Section 301(a) makes the federal courts the 
exclusive tribunal for breach-of-contract 
actions affecting interstate commerce. It 
answered this question in the negative on 
the basis of the following 
(1) State and federal 
rent jurisdiction over breach-of-contract ac- 
(2) In 


union was 


propositions: 


courts have concur- 


tions involving interstate commerce. 


17 Shulman, ‘‘Reason, Contract and Law in 
Labor Relations,’’ 68 Harvard Law Review 999 
(1955), at p. 1024. 

1 Coleman Company v. UAW-AFL-CIO et al., 
33 LABOR CASES { 71,137 (November 9, 1957). 
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% Los Angeles District Council of Carpenters 
v. McCaroll, 33 LABOR CASES { 70,959, cert. den., 
355 U. S. 932 (January 27, 1958). 


il 


exercising this jurisdiction, the state courts 
are no longer free to apply state law, but 
must apply the federal substantive law 
governing collective bargaining agreements. 
(3) The precise nature of this federal sub- 
stantive law is not known at present, since 
the federal courts are still in the process of 
elaborating it. Pending clarification by the 
federal courts, the California courts should 
assume that the federal law does not differ 
substantially from the state’s own law of 
collective bargaining contracts. (4) Even 
though the state courts are bound to apply 
the now-emerging federal substantive law, 
they are not restricted to the remedies avail- 
able in a federal court. They may apply 
their own remedies where they offer more 
complete and effective relief. Having laid 
this groundwork, the California Supreme 
Court ruled that the state court had juris- 
diction to enjoin a breach-of-contract strike, 
even though the federal courts may be pre- 
cluded by the Norris-LaGuardia Act from 
issuing an injunction in a similar situation. 
State courts, enforcing the federal rights 
created by Section 301(a), are not restricted 
by the anti-injunction clauses of the act. 


The Coleman and Carpenters cases conve- 
niently”® epitomize the unsettling effects 
flowing from the unsettled nature of federal- 
state courts’ disposition of issues involving 
enforcement of labor agreements. Yet such 
consequences appear inevitable from the 
Lincoln Mills decision, as Professor Charles 
Bunn observes 


“The jurisdiction of state courts continues 
as it was. Congress has not said that fed- 
eral jurisdiction is exclusive, and unless it 
say so, state courts in private litigation may 
(and indeed must within their jurisdiction) 
enforce the federal rights created by the act. 
But except as Congress delegates, or gives 
consent, or leaves certain matters open to 
state judgment, the law that all courts will 
apply is federal law. What the effect 
will be on the ongoing process of negotia- 
tion, litigation, and decision, and especially 
on the responsibilities of state administra- 
tive agencies, remain questions for the future.” 


During the last 25 years, the income 
of the wealthiest 5 per cent of 
the population has increased less 
than the average income.—From 
The Economy of the American People 
(National Planning Association). 


case,” the Supreme 
federal-state 


Garner 
aware of 


Since the 
Court is acutely 
problems growing out of the enactment of 
the Taft-Hartley Act. It has decided no 
less than 16 cases dealing with this issue. 
In labor-management controversies it is 
now commonplace for litigants to argue in 
federal-state terms. As a matter of fact, 
Justice Frankfurter in Association of West- 
inghouse Salaried Employees v. Westinghouse 
Electric Corporation, 27 LaBor CAseEs § 69,063, 
348 U. S. 437 (1955), expressly adverted to 
the federal-state questions which will arise 
from the application of a body of federal 
common law to questions of enforceability 
under Section 30l{a). So, too, in the 
Lincoln Mills case he points out the “prickly 
and extensive problems that the supposed 
grant would create: 

“They present hazardous 
for friction in the regulation of contracts 
between employers and unions. They in- 
volve the division of powers between state 
and nation, between state courts and federal 
courts, including the effective functioning 
of this court.” 


opportunities 


The wisdom of Justice Frankfurter’s con- 
cern was revealed in a 1956 case (Bern- 
hardt v. Polygraphic Company of America, 
29 Lasor Cases 69,689, 350 U. S. 198) 
where the Court had to determine whether 
a suit to compel arbitration would be gov- 
erned by the law of New York or Vermont.” 
Shades of Erie Railroad v. Tompkins! 


Before we turn to consider alternatives 
for handling enforceability of labor agree- 
ments under Section 301(a), it is necessary 
to formulate some fundamental concepts 


2° Anchor Motor Freight v. Local 445, Inter- 
national Brotherhood of Teamsters, 34 LABOR 
CASES { 71,361 (1958), and Hughes Markets v. 
Retail Clerks Union, Local 770, 34 LABOR CASES 
{ 71,311 (1958), hold that state courts may en- 
join unions from breaching a no-strike clause 
notwithstanding available arbitration and the 
fact that the employers are engaged in inter- 
state commerce. 

21 Charles Bunn, “Lincoln Mills and the Juris- 
diction to Enforce Collective Bargaining Agree- 
ments,"’ 43 Virginia Law Review 1247, 1259 
(1957). 
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*2 Garner v. Teamsters Union, Local 776, 2 
LABOR CASES { 68,020, 346 U. S. 485 (1953). 
union attorney, who litigated this case from the 
lowest state court through the Supreme Court, 


observed: ‘‘The full panoplied entrance of the 
federal government into the field of labor rela- 
tions . . opened a Pandora’s box of jurisdic- 
tional complexities that bid well to occupy the 
resources of both federal and state courts for 
some considerable time.'’ (Handler, 26 Temple 
Law Quarterly 111 (Fall, 1952).) 

*3 Mendelsohn, ‘‘Enforceability of Arbitration 
Agreements Under Taft-Hartley Section 301,”’ 
66 Yale Law Review 167 (1956). 
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Experience 
Section 


about the nature of arbitration. 
with judicial implementation of 
301(a) and state common law underscores 
the following view of Professor Taylor: 
“The notion that alleged violations of the 
labor contract terms can soundly be made 
the subject of court action is based upon an 
erroneous concept of collective bargaining 
relationships.” * 
It appears to me that because neither 
Congress nor the state courts perceive or 
understand the function of arbitration, we 
are confronted not only with complex labor 
issues but strained federal-state 


relations. 


also with 


Nature of Arbitration 


What is the arbitral process? * Arbitra- 
tion is a continuation and extension of 
collective bargaining. It is agreement- 
making as well as agreement-administration. 
Many provisions of labor agreements, in- 
cluding grievance-arbitration and no-strike 
clauses, are neither explicit grounds nor 
definitive answers for the grievances arising 
under them. Why are such provisions writ- 
ten into labor contracts? Under pressure 
of an imminent strike, obscure, ambiguous 
and sometimes even contradictory clauses 
are agreed to as the best obtainable under 
This represents an im- 
minds” which subse- 


the circumstances. 
perfect “meeting of 
quent arbitration is intended to clarify, but 
the “mutually acceptable” contract is prefer- 
able to a test of economic strength. Gen- 
eral language is incorporated into the contract 
with the anticipation that many loose ends 
will be ironed out later in order to effectuate 
the agreement. Indeed, even the arbitration 
clause itself may be vague and general, and 
an imperfect instrument for dealing with 
later grievances. Neither can the bargainers 
possibly anticipate the kinds of problems 
which may arise under each clause during 
the life of the agreement. “To be adequate,” 
Professor Taylor observed, “basic theories 
of collective bargaining and arbitration have 
to take these unspelled-out provisions into 
account.” * 

In the past, many strikes occurred during 
the life of a.contract over differences about 


More than two fifths of the people 
working for state and local govern- 
ments work for the States of New 
York, California, Illinois, Ohio, Penn- 
sylvania, Texas and Michigan. 


—Department of Commerce 


how incomplete clauses should be applied 
Experience indicated that the agreement 
was not self-effectuating. Since was 
no restriction on strikes during the life of 
an agreement, economic power could be and 
was applied to (1) fill out the unspelled-out 
clauses, (2) change stated terms and even 
(3) change the subject matter incorporated 
Such free access to strikes 


there 


in the agreement. 
was not conducive to stable industrial rela- 
tions. It was recognized that strikes are 
limited- or special-purpose tools. To utilize 
this sanction every time a grievance arose 
was costly to employers and employees. 
This method, moreover, was quite incom- 
patible with ideas about economic security, 
employment stabilization and economic 
progress. A term agreement was achieved 
when the strike was restricted and arbitra- 
tion accepted as a substitute 


To add to the problem, labor agreements 
also contain “skeletal clauses” which desig- 
nate a general principle without reference to 
the manner of application or effectuation. 
Collective bargaining which results in un- 
spelled-out and skeletal clauses may be in- 
conclusive, but would the parties or the 
public be better off if strikes were necessary 
to produce crystal-clear agreements?’ When 
there is no understanding or meeting of 
the minds with respect to the skeletal, in- 
complete, ambiguous, obscure and contra- 
dictory clauses, should the gaps be filled 
in by the parties themselves through volun- 
tary arbitration, by administrative agencies 
or by the courts? 

A word about the impact of the no-strike 
It is merely a general promise by 
not to strike. However, what 
The clause 


clause. 
the union 
does this mean? 
and its proper role in the collective bargain- 


meaning 


* Taylor, Effectuating the Labor Contract 
Through Arbitration, reprinted in The Profes- 
sion of Labor Arbitration; and Effectuation of 
Arbitration by Collective Bargaining, reprinted 
in Critical Issues in Labor Arbitration (BNA, 


the Labor Agreement,’’ 30 Temple Law Quar- 
terly 20 (1956); Shuiman, The Role of Arbitra- 
tion in the Collective Bargaining Process 


(Reprint No. 15, 1949), Warren and Bernstein 
The Arbitration Process (Reprint No. 15, 1953), 
and A Profile of Labor Arbitration (Reprint No 
18, 1953), Bernstein, Arbitration (Reprint No. 
38, 1954), all published by the Institute of In- 
dustrial Relations of the University of Califor- 


nia; Simkin, Acceptability as a Factor m 
Arbitration Under an Existing Agreement (Uni- 
versity of Pennsylvania Press, 1952) 

** Taylor, work cited at footnote 25, at p. 20 
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1957) 


The United States must be prepared 
for a long-term rise in defense de- 
mands. These demands must be de- 
termined upon their merits in terms 
of military and diplomatic strategy, 
rather than by their effects upon the 
economy or by the availability of 
governmental revenues to support 
them. —Joint Economic Committee 


ing relationship when it is interpreted and 
applied by the parties themselves through 
arbitration. So-called quickie strikes by 
unions were undoubtedly responsible for the 
adoption of Section 301(a). It be- 
lieved that by making both parties legally 
responsible for their conduct under a labor 
contract, we could achieve maximum com- 
pliance with its terms. However, since the 
no-strike clause, as we have seen, affords 
no ready and exact answer, statutes intended 
to enforce it suffer the same disabilities as 
those designed to enforce other provisions 
of the agreement. 

While the Supreme Court has construed 
Section 301(a) to compel arbitration under 
a labor agreement, it has not yet ruled 


directly upon the effect of this section when 


a union, which strikes in the face of a no- 
strike clause, defends in a Section 301(a) 
suit on the ground that the employer could 
have filed a grievance under the contract 
protesting the union’s no-strike breach. The 
Court has denied certiorari in three cases; 
in two,” lower courts summarily dismissed 
the unions’ defense grounded on arbitra- 
tion, and in the third,* the lower court 
refused to allow an injunction because of 
the Norris-LaGuardia Act. While the Court 
will undoubtedly find it necessary to decide 
a case on this issue, the present situation 
reveals a dichotomy whereby all contract 
breaches, save those involving no-strike 
clauses, are apparently embraced within 
Section 301(a). Such an unsettled issue in a 
vital area is yet another example of the 
unsatisfactory nature of judicial interven- 
tion in voluntary collective bargaining. 


How vexing and yet critical is the process 
by which we work out enforcement of 


agreements is indicated by Professor Nathan 
P. Feinsinger:” 

Congress intended the 
federal courts to develop a body of sub- 
stantive federal law to enforce collective 
bargaining agreements, including not only 
the no-strike clause but any other obliga- 
tion contained therein, then labor and man- 
agement (as well as students and practitioners 
of labor relations and labor law) have a 
deep interest, if not concern.” 


We must focus attention upon the direc- 
tion which must be taken to limit or avoid 
judicial intervention and to minimize fed- 
eral-state antagonisms. In the light of ap- 
proximately 100,000 labor contracts, about 
90 per cent of which contain some volun- 
tary method for settling contractual disputes, 
there is a pressing need for evolving a pro- 
cedure for dealing with this question. What- 
ever steps we take, it seems to me, should 
be measured against three basic values: (1) 
Voluntary arbitration is agreement-making 
as well as agreement administration, and is 
a substitute for the strike. (2) Judicial and 
administrative intervention, at most, should 
be facilitative and not determinative or dis- 
positive. (3) Cooperative, instead of antag- 
onistic or conflicting, federal-state relations 
should be attainable. Before considering 
one proposed solution for this problem, let 
me briefly examine some alternatives in the 
light of the above criteria. 


Alternative Solutions 


Within the past half-dozen years a sub- 
stantial number of articles—of which but a 
few are noted herein—have dealt with a 
variety of suggestions for handling prob- 
lems raised when an employer or union will 
not arbitrate or accept an award. The sus- 
tained interest in this issue cannot be meas- 
ured or understood by the limited number 
of cases reaching the courts. According to 
a rough tabulation which I completed in 
June, 1957, there were about 75 federal court 
decisions under Section 301(a) in the past 
ten years. A survey™ based upon question- 
naires sent to 200 experienced labor arbitra- 
tors throughout the United States revealed 
that out of 47,092 cases heard by the arbi- 
trators replying, during the ten-year period 


* Kokomo Paper Handlers’ Union No. 34 v. 
Cuneo Press, cert. den., 352 U. S. 912 (1956), 
leaving in effect, 29 LABOR CASES { 69,802, 230 
F. (2d) 108 (CA-7, 1956); W. L. Mead, Inc. v. 
Teamsters, Local 25, cert. den., 352 U. S. 802, 
leaving in effect, 29 LABOR CASES { 69,802, 230 
F. (2d) 576 (CA-1, 1956). 

% A. H. Bull Steamship Company v. Seafarers’ 
Union, 33 LABOR CASES 7 71,095, 250 F. (2d) 326 
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(CA-2, 1957), cert. den., 355 U. S. 932 (January 
27, 1958). 

Feinsinger, ‘‘Enforcement of Labor Agree 
ments—A New Era in Collective Bargaining,” 
43 Virginia Law Review 1261, 1265-1266 (1957). 

* Howard, ‘“‘There Ought to Be a Law—Or 
pay There?’’ 1 Missouri Law Review 1 
). 
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In a free society it must be recog- 
nized that disputes will be settled 
within the framework of our judicial 
system. 


—William P. Rogers 


(1946 to 1956) a party declined to follow 
an award in only 81 cases, and only 51 
cases reached the courts. Dr. George W. 
Taylor, in testimony before the Pennsyl- 
vania Governor’s Commission, declared that 
‘of all the decisions I have ever issued 
[as a labor arbitrator] none of them went 
to the court, and they are in the thousands.” 
He stated further that he “only had one 
decision where either party refused to fol- 
low it.” Dr. Robert P. Brecht, an experi- 
enced arbitrator, testified before the same 
commission that out of more than 900 cases 
that he had decided, only one went to the 
court.” Specific studies reveal the really 
phenomenal record of voluntary compliance 
with arbitration awards.” 


There are no simple answers to the ques- 
tion of why there is such apprehension 
about and interest in compliance with arbi- 
tration. Its importance is underscored by 
Professor Feinsinger who observes that:™ 


“The crystallization of views into 
a uniform legal doctrine may have a far 
greater impact on the institution of collec- 
tive bargaining than the considerable impact 
of the views of the federal courts on the 
initial stages of the bargaining process.” 
While the empirical data is admittedly 
limited, it appears safe to generalize that 
only a few cases reach the courts. However, 
the paucity of such cases does not indicate 
the significance of the problem. Even a 
limited increase, as admittedly there is, has 
portents. The vast increase in labor agree- 
ments providing for arbitration coupled with 
the increasing quasi-public role of unions 
efforts to make unions legally 
accountable. Passage of the Taft-Hartley 
Act provided administrative and judicial 
channels for compelling contract compliance 
A not insignificant factor is the role played 
by lawyers in labor relations. Confronted 
situations which seem to them 


stimulate 


with ana- 


logous to commercial contracts, lawyers 
readily fulfill the dictates of their training 


by going to the courts. 


Also concerned with enforcement of arbi- 
tration, state labor commissioners and state 
bar associations have approved legislation 
applicable to both commercial and labor- 
arbitration in the form of a 
Act. (Note that this 
“model state” act.) 


management 
Uniform Arbitration 
is a “uniform,” not 
This proposed statute was approved by the 
American Bar Association at its 1955 meet- 
ing. While it has been submitted to a num- 
ber of state legislatures, in so far as I know 
it has not been adopted by any of them. 
Most revealing is the fact that at its annual 
meeting on January 18, 1957, the National 
Academy of Arbitrators refused to recom- 
mend its approval. 


The Uniform Arbitration Act is based on 
the assumption that by substituting a uni- 
form law in all the states in place of the 
variety of statutory and common law pro- 
prevailing, enforcing labor 
become simpler. The 

act believe that the 
availability of an uncomplicated, clearly 
defined and limited arbitration statute would 
aid employers and unions, should they find 
it necessary to resort to court action for 
contract breaches. However, one writer 
believes that the paucity of common-law or 
statutory litigation is not due to procedural 
difficulties but rather to the “general ac- 
ceptance of the principle of voluntary arbi- 
tration and the obviously disruptive influence 
the parties 
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cedures now 
agreements would 


proponents of this 


of lawsuits in situations where 
must continue to live and work together.” 
Professor Gregory expressed a similar view 
when he observed: “Courts do not provide 
either an adequate or appropriate method of 
applying and enforcing collective agree 
ments.” The late M. Herbert Syme, an 
experienced lawyer who represented unions 
in many arbitration cases and was chairman 
of the Pennsylvania Governor’s Commission 
on Labor Legislation, strongly opposed the 
Uniform Arbitration Act and favored, at 
best, “a voluntary arbitration statute 
drawn with a deal of care. 
arbitral process must remain inviolate 
[it] should implement what the parties do; 
it should never supplant their actions. or 
their desires.” 


great The 


** Proceedings, February 23, 1953, at p. 53. 

= Proceedings, March 6, 1953, at p. 57. 

*% Dowell, ‘‘Judicial Enforcement of Arbitra- 
tion Awards in Labor Disputes,’"" 3 Rutgers 


Law Review 65 (1949). 
* Work cited at footnote 29, at p. 1266. 
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% See Katz, work cited at footnote 14, ai p 
764. 
3% Gregory, Labor and the Law (New York 
City. W. W. Norton and Company, 1946), p. 401 
* Syme, “Voluntary Labor Arbitration Is 
Threatened!’’ 7 Labor Law Journal 142, 145 
(March, 1956). 
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The Uniform Arbitration Act assumes 
that both federal and state governments 
have concurrent jurisdiction, and that Sec- 
tion 301(a) did not oust the states from 
affording relief. I do not share this assump- 
tion, nor has the Supreme Court expressly 
passed on this question. If anything, state 
jurisdiction was diminished if not eliminated 
when the Court held that Section 301(a) 
created an enforceable right in the federal 
courts. Consequently, if the Uniform Arbi- 
tration Act were adopted, it could intensify, 
rather than moderate, the federal-state anti- 
nomy in this area. However, a more serious 
criticism of the act is the increased poten- 
tial for court intervention. Professor Howard 
(work cited at footnote 30) explicates the 
many serious objections to the act, and the 
professional standing of those who oppose 
it is revelatory of its weaknesses. Because 
the act hinders voluntary arbitration and 
because it cannot solve adequately the fed- 
eral-state differences, the act should be 
rejected as a solution to the problem of 
enforcing labor agreements. 


Another solution, expressed infrequently 
in public but mentioned in private discus- 
sions, is to leave the situation as it is. This 
means that Section 301(a) and the variety 
of state statutory provisions and common- 
law actions would exist without change. 
At first blush this solution appears intoler- 
able in view of the vigorous criticisms 
leveled at what we now have. However, 
more reflective consideration suggests that 
before we change, we should carefully weigh 
the values of change. Perhaps we need a 
period of time in which to crystallize our 
experiences and thinking before embarking 
on a new road. Although my own inclina- 
tion, as indicated later, is to propose another 
procedure for the disposition of this prob- 
lem, I would vote for “leave alone” as a 
second choice. Some have said that the 
very complexities and difficulties which we 
now encounter will encourage unions and 
employers to work out their own differ- 
ences without resort to the courts, and the 
limited number of court cases lends some 
support to this view.” If we leave the 
present situation untouched, states can ex- 


We lawyers, planning for the future 
. . . must get rid of conformity and 
cultivate once again the traits of in- 
dividuality. We must find a place 
of honor for the dissenter, the un- 
orthodox. We must once more find 
our salvation in the free interplay 
of ideas. 

—Justice William O. Douglas 


periment with various solutions—an aspect 


of our federal system which has been en- 
dorsed repeatedly by the Supreme Court. 


Whatever the nature of the problem, 
some will always propose legislation as the 
most feasible answer. It has been recom- 
mended that either Congress or the Supreme 
Court, preferably the former, enunciate the 
view that Section 301(a) embraces the full 
sweep of Congressional commerce power, 
leaving the states to handle only intrastate 
employers. Since we know that this would 
exclude the states from any jurisdiction 
because plenary commerce power can reach 
virtually every business, the proposal really 
intends that enforceability should be handled 
solely under federal law. Putting to one 
side the highly doubtful political question 
of whether Congress would take such a 
step, this solution suffers the same impair- 
ments as the Uniform Arbitration Act, ex- 
cept that it might insure national uniformity. 
It would introduce federal courts, presently 
lacking substantive law, into the realm of 
voluntary arbitration.” Merely to examine 
the nature of the issues confronting the 
Supreme Court in the Westinghouse and 
Lincoln Mills cases suggests the gamut of 
the problems. Yet serious students believe 
that it is too late to question federal judicial 
intervention. The Report of the American 
Bar Association Committee on Labor Arbi- 
tration ends on this note: 

“In the last analysis the entire argument 
concerning the undesirability of judicial in- 
tervention is beside the point. Irrespective 
of whether judicial intervention is deemed 
wise Or unwise, on passage of the Taft- 


% We have no data as to why the parties 
sought court action. A stark item hit me in my 
prior research when I noted that the Textile 
Workers Union was involved in more court 
litigation than any other union. May it be 
hypothecated that because this union has di- 
minishing economic power in a declining in- 
dustry, it is compelled to resort te the courts? 
Empirical studies along this line are essential 
before we can discuss intelligently any worth- 
while changes. 
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®* This can be illustrated in a December 16, 
1957 decision. Called upon to decide whether a 
resisting employer could be compelled to grant 
specific performance to an arbitration clause, 
the United States Court of Appeals for the First 
Circuit held that the contractual difference was 
not arbitrable and, therefore, dismissed the 
Section 301(a) suit. (Local No. 149 of American 
Federation of Technical Engineers v. General 
Electric Company, 33 LABOR CASES { 71,149, 250 
F. (2d) 922 (CA-1, 1957).) 
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Hartley Act it was statutorily decreed on a 
federal basis. The Supreme Court opinion 
[Lincoln Mills] is, in a sense, merely a 
rationalization of the artlessly drawn legis- 
lative command that the collective agree- 
ment, representing the end product of the 
initial stage of the collective bargaining 
process and the basic guide to another—the 
grievance procedure and arbitration—were 
to be brought under federal court supervi- 
sion and control. The Supreme Court ma- 
jority, recognizing Congressional desire and 
intention that collective bargaining contracts 
were to be ‘equally binding and enforce- 
able on both parties’ made them so.” 
Another writer, whose article was quoted 
in the Lincoln Mills case, ends his paper 
with five conclusions, the last one stating: “ 


“For the purpose of effectuating national 
policy and to accomplish uniformity in the 
area of labor management relations, the 
federal courts should be the exclusive tribu- 
nals for all litigation involving breaches of 
collective bargaining contracts. Only in this 
way can an effective system be established 
to provide available relief that will be ade- 
quate, uniform and not dependent upon a 
calculated choice of forums.” 


In my judgment, granting paramount au- 
thority to the federal courts fails to meet 
any of the standards previously postulated. 
Such a channel would enervate -voluntary 
arbitration by affording a judicial forum 
whenever a party wished to avoid arbitra- 
tion which it had voluntarily accepted. In- 
deed, should the availability of a federal 
forum incline more parties to resist arbitra- 
tion, then it is too much to expect workers 
to await the slow, cumbersome and unsatis- 
factory judicial procedures for reconciliation 
of contractual differences. Would unions 
no-strike and arbitration 


agree to clauses 


State and loca! governments in the 
United States employ approximately 
5.6 million persons. 

—Department of Commerce 


if they knew that their employer could 
nullify arbitration by seeking judicial adju- 
dication? Prescinding the view of arbitra- 
tion expressed in this paper, all-inclusive 
federal power over enforceability would de- 
nigrate, not encourage or enhance, federal- 
state mutuality. It seems too much to expect 
state courts and officials to stand by idly 
while a contractual controversy, with which 
they are intimately concerned, drags through 
the federal courts. One local illustration 
highlights this point. When longshoremen 
in the Philadelphia port struck in 1955 on 
the ground that their employers had vio- 
lated the contract, the common pleas court 
promptly issued an injunction, finding un- 
persuasive the argument that the subject 
matter of the complaint was cognizable only 
under Section 301(a). The judge would not 
permit the port to be immobilized while the 
noninjunctive, suability provisions of this 
section were exhausted. Whatever the source 
of state power—police or otherwise—it is 
unlikely that any state would refrain from 
acting under such an emergency. This deci- 
sion was sustained upon appeal to the 
Pennsylvania Supreme Court and certiorari 
was denied by the Supreme Court.” On all 
counts, therefore, amending or clarifying 
Section 301(a) seems to be an unsatisfac- 
tory answer. 

Another approach to meeting the prob- 
lems created by Section 301(a), as inter- 
preted in the Lincoln Mills case, was the 
introduction of H. R. 10308” on January 


* Mendelsohn, work cited at footnote 23, at 
p. 202 

“| Philadelphia Marine Trade Association v. 
Longshoremen, Local 1291, 28 LABOR CASES 
{ 69,326, 382 Pa. 326 (1955), cert. den., 350 U. S. 
843 (1955). 

“A Bill to extend the provisions of law 
relating to arbitration of contracts to labor 
contracts and to permit enforcement of such 
contracts in State courts. 

“Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That (a) the center 
heading of section 1 of title 9 of the United 
States Code, entitled ‘Arbitration’ is amended 
to read as follows: 

‘**Maritime Transactions’, ‘Commerce’, and 
‘Industry Affecting Commerce’ defined; Excep- 
tions to Operation of Title’ 

““(b) Section 1 of such title is amended by 
inserting after ‘Territory or foreign nation’ the 
following: ‘; ‘‘industry affecting commerce,”’ as 
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herein defined, means any industry or activity 
in commerce or in which a labor dispute would 
burden or obstruct commerce or tend to burden 


or obstruct commerce or the free flow of 
commerce,’. 
““(c) Section 1 of such title is further 


amended by striking out the comma after ‘sea- 
men’ and inserting ‘or’ in lieu thereof, and by 
striking out ‘or any other class of workers’ 

“Sec. 2. Section 2 of title 9 of the United 
States Code is amended to read as follows 

Validity, irrevocability, and enforce- 
ment of agreements to arbitrate; jurisdiction of 
State courts 

‘**A written provision in any maritime trans- 
action or a contract evidencing a transaction 
involving commerce, or a contract between an 
employer and a labor organization representing 
employees in an industry affecting commerce, to 
settle by arbitration a controversy thereafter 


arising out of such contract or transaction, or 
(Continued on following page) 
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28, 1958, by Congressman Ludwig Teller. 
Because of his recognized standing in the 
field of labor relations, achieved as a teacher, 
writer and arbitrator, Congressman Teller’s 
statutory proposal deserves thoughtful con- 
sideration. His solution is to amend the 
United States Arbitration Act in order to 
provide for the enforcement of labor agree- 
ments. (It should be noted that while this 
act was considered by many lower courts 
faced with Section 301(a) suits before the 
Lincoln Mills case, the Supreme Court ig- 
nored the United States Arbitration Act.) 


H. R. 10308 would amend the United 
States Arbitration Act in order to make it 
expressly applicable to all industries affect- 
ing commerce. It is anticipated that given 
this broader definition, the federal courts 
would find statutory support for the en- 
forcement of arbitration provisions. At 
present the federal courts disagree as to 
whether “involving commerce” found in the 
act is intended to reach the full sweep of 
Congressional plenary power over commerce. 
In addition to enlarging the scope of its 
coverage, the amendatory proposals seek to 
resolve the federal-state conflict. 


With respect to this issue, the bill pro- 
poses to safeguard the jurisdiction of state 
courts in those states where, by statute, 
arbitration of disputes may be specifically 
enforced. Congressman Tellier sees two un- 
desirable characteristics in federal pre-emp- 
tion, a view concededly implicit in the 
Lincoln Mills case. “In the first place,” he 
notes, “federal preemption might unfairly 
deprive a union of remedies where it seeks 
to enforce rights due employees whom it 
represents.” This conclusion is drawn 
from the Westinghouse decision. Second, 
“Federal preemption in the field of arbitra- 
tion is unfair to those States which have 
pioneered in making labor arbitration effec- 
tive and which now provide for specific 
enforcement of agreements to arbitrate 
union-management grievance disputes.”” Ac- 
cording to his court, 11 or 12 states now 
provide for specific enforcement. He hopes 
that as a by-product of H. R. 10308, the 
remaining states would be encouraged to 
adopt similar statutes enforcing arbitration, 


Since by far the largest share of 
the total national income accrues 
to people with the lower and mid- 
dle incomes, it follows that the huge 
governmental expenditure programs 
cannot possibly be financed by taxes 
imposed only on the wealthiest.— 
The Economy of the American People 
(National Planning Association). 


particularly if they wish to avoid further 
federal intervention. 

Congressman Teller moves from the fed- 
eral-state problem to the knotty question 
of what substantive law is to be applied 
under his amendments to the United States 
Arbitration Act. Whether the proceedings 
arise in a federal or state court, H. R. 10308 
“contemplates, in line with the decision in 
the Lincoln Mills case, that Federal substan- 
tive law should apply ... .” Although the 
Supreme Court did not explicitly indicate 
the sources of federal substantive law, he 
believes that the Court’s aim was to “use 
the policies of the Taft-Hartley Act in 
general, section 301 in particular, and any 
other Federal statute, as guides for building 
the Federal substantive law.” In addition 
to these “sources,” the Court also said: “But 
State law, if compatible with the purpose of 
section 301, may be resorted to in order to 
find the rule that will best effectuate the 
Federal policy.” Granting concurrent juris- 
diction to federal and state courts in the 
interpretation or enforcement of federal law 
is, according to Congressman Teller, “noth- 
ing new.” His report to the House of 
Representatives on H. R. 10308 ends with 
the observation that the proposed amend- 
ments to the United States Arbitration Act 
do not embrace issues arising under wage 


reopening clauses or arbitration of new 
contract terms, because these questions 
occur rarely. 

Limited judicial intervention to obtain 


arbitration of contractual disputes under 
an amended United States Arbitration Act 
is the first legislative effort to deal com- 
prehensively with the problems raised by 


(Footnote 42 continued) 

the refusal to perform the whole or any part 
thereof, or an agreement in writing to submit 
to arbitration an existing controversy arising 
out of such a contract, transaction, or refusal, 
shall be valid, irrevocable, and enforcible, save 
upon such grounds as exist at law or in equity 
for the revocation of any contract. A suit or 
proceeding may be brought in a State court 
having jurisdiction of the parties, in relation 
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to an agreement for arbitration of a controversy 
which may arise under a contract between an 
employer and a labor organization representing 
employees in an industry affecting commerce, 
in any State which by statute provides for the 
specific enforcement of such agreement.’ "’ 

* Speech of Congressman Ludwig Teller of 
New York in the House of Representatives, 
Tuesday, January 28, 1958. 


June, 1958 @ Labor Law Journal 


Section 301(a) as interpreted in the Lincoln 
Mills case. The principal value of the 
aminendments is to return contractual dis- 
putes to the parties’ voluntary machinery 
for resolution. In addition, H. R. 10308 
provides for staying court action brought in 
disregard of agreements to arbitrate, for 
appointing an arbitrator where the parties 
have failed to name one or where the parties 
have no method for appointing one, and for 
compelling attendance of witnesses at arbi- 
tration hearings. However, does it attenu- 
ate arbitration by involving the federal and 
state judiciary, and intensify or minimize 
federal-state conflicts? 

In my judgment, even limited federal or 
state court intrusion harms the arbitration 
process. Where one party to the contract 
refuses to arbitrate, except in situations 
involving alleged breaches of the no-strike 
and lockout provisions, the other party 
would resort to the federal or state courts 
under H. R. 10308 for an order requiring 
arbitration. The defending party would 
contend that its refusal to arbitrate was 
based upon its interpretation of the arbi- 
tration provisions which did not embrace 
the matter in dispute. Immediately the 
court would have to determine whether the 
contractual dispute was arbitrable. If it 
were not, then the agreement to arbitrate 


would not be enforced. This critical ques- 


tion is further complicated because under 
H. R. 10308, agreements to arbitrate are 
enforceable “save upon such grounds as 


exist at law in equity for the revocation of 
any contract.” 

Undoubtedly, the unwilling party would 
seek to show that the conduct of the other 


party or the terms of the agreement, or 
some federal or state law covering labor 
relations or reference to commercial con- 


tracts foreclosed enforcement of the agree- 


ment to arbitrate. Called upon to decide 
whether the dispute was arbitrable, the 
court would have little guidance, for it is 


quite clear that available substantive law is 
a poor source for resolving questions of 
arbitrability. Moreover, there are now suffi- 
cient court decisions, federal and particularly 
in the New York courts, to indicate that 
courts are likely to place collective bar- 
gaining agreements in a legal strait jacket 
instead of viewing arbitration as a problem- 
solving process. To invoke the sanction of 
the courts means that the judiciary, not the 


More than a billion dollars in un- 
employment insurance benefits was 
channeled into community and na- 
tional purchasing power during the 
first quarter of this year. 

—James P. Mitchell 


parties’ voluntary machinery, will interpret 
and 


labor agreements. Is this desirable 
administratively feasible? 

Would the proposed alteration of the 
United States Arbitration Act meet the 


critical issue of strikes during the term of 
a contract containing no-strike and arbitra- 
tion provisions? At present, most courts 
follow the view that if the union strikes 
and the employer sues for breach of con- 
tract, the union cannot procure a stay of 
the suit because of available arbitration, 
since the union rendered the contract invalid 
by striking instead of pursuing arbitration. 
As I interpret the proposed amendments, 
they do not meet this troublesome prob- 
lem, Consequently, unions would still be 
subjected to Section 301 suits for striking 
during the term of a fixed contract con- 
taining no-strike and arbitration provisions. 
If, as previously indicated, implementation 
of the no-strike clause occurs only when it 
is interpreted and administered by an arbi- 
trator who can determine remedies appro- 
priate to each situation,“ then court resolu- 


tion of strike situations offers little aid 
to the parties in working out their joint 
relationship. 

Would federal or state courts be able 


under H. R. 10308 to determine questions of 
arbitrability and to dispose of breaches of 
the no-strike clause in the face of the 
paucity and general unreliability of existing 
substantive law governing these questions? 
Neither Section 301 nor the Taft-Hartley 
Act, nor any other federal or state statute, 
appear to contain any meaningful content 
for the resolution of contractual disputes 
Suppose the union protests the employer's 
transfer of certain employees into the bar 
gaining unit, thus displacing union mem- 
bers, and the employer contends under a 
“management rights” clause that the issue ts 
not arbitrable. When this issue reaches the 
court, to what should it turn for 
an answer? Isn’t it likely that an arbitrator, 
the the best position to 


sources 


not court, is in 


each soundly conceived collective- 


bargaining relationship, the grievance machin- 
ery is usually adapted to the unique conditions 
in the situation for which it 


present is de- 
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signed.’’ Jensen, ‘‘Dispute Settlement in the 
New York Longshore Industry,”’ 10 Jndustrial 
Labor Relations Review 588 (July, 1957) 
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A century ago a man worked 70 
hours a week and had an average 
life expectancy of 40 years. The 
figures today are exactly reversed. 
Today a man works a 40-hour week 
and has a 70-year life expectancy. 


resolve this difference? Even if the court 
could find appropriate substantive law,” the 
issue is one between the parties and it is 
rare that general legal rules can be applied 
adequately to deal with a specific issue of 
this kind. 

Measured from the view of arbitrability 
and substantive law, H. R. 10308 is open to 
serious challenge. Although it is aimed to 
limit judicial intervention, H. R. 10308 must 
inevitably involve the courts and this legal 
channeling of contractual disputes appears 
undesirable. However, does it facilitate 
resolution of federal-state conflicts in han- 
dling enforcement of arbitration? 

It is asserted that H. R. 10308 success- 
fully copes with the federal-state problem 
by allowing courts, in the states which have 
statutes enforcing arbitration, to provide 
sanctions when a party refuses to arbitrate. 
Again, this means state court intervention, 
an approach which seems to me to vitiate 
the values of voluntary arbitration. How- 
ever, an additional difficulty arises in re- 
spect to the determination of whether the 
employer is engaged in interstate or intra- 
If the NLRB’s commerce 
does this mean that 


State commerce. 
criteria are decisive, 
either the state or the federal courts will 
interpret the appropriate standards? In 
view of the complex problems encountered 
by the NLRB with respect to its own com- 
merce standards, and the changes in these 
standards, would the courts have reasonable 
and consistent criteria for determining juris- 
diction? It is clear that allowing federal 
courts on the one hand and state courts on 
the other to assert jurisdiction predicated 
on NLRB standards is fraught with serious 
—and possibly time-consuming—difficulties. 
Congressman Teller’s effort to meet the 
federal-state problem is welcome because 
it is consistent with our federalism and 
parallels the suggestion discussed below. 


However, H. R. 10308 does not establish 
with sufficient preciseness and clarity the 
areas reserved for each. 

Considerable attention has been devoted 
to the proposed amendments because they 
represent the first comprehensive effort on 
the legislative front since Section 301 was 
enacted as part of the Taft-Hartley Act. 
Principally because it introduces court reso- 
lution of enforcement of arbitration, but 
also because it relies on virtually nonexistent 
substantive law and removes responsibility 
for settling contractual disputes from the 
parties where it properly belongs, the pro- 
posal in my judgment does not contribute 
to enhancing the arbitration process. Yet 
H. R. 10308 develops an approach which 
deserves thoughtful consideration. Perhaps 
as we appraise the various alternatives, we 
may develop one which meets the needs of 
our evolving collective bargaining process. 

So far we have considered four alterna- 
tives to the problem of enforcing labor 
agreements: (1) the Uniform Arbitration 
Act, (2) no alteration of the present situa- 
tion, (3) making federal power supreme and 
(4) amending the United States Arbitration 
Act. None of these responses to the prob- 
lem meets the standards deemed essential, 
particularly as respects federal-state anti- 
nomy.” Professor Gregory was alert to 
this problem when he observed 


“Actual employer-union relationships in 
collective agreements are being created too 
rapidly for our existing legal machinery 
to accommodate. . . . Everyone directly in- 
terested . . . must face the fact that collec- 
tive bargaining and collective agreements 
are here to stay to avoid industrial 
chaos, a practical and effective procedure 
must be devised to make collective agree- 
ments stable and operative ... now is the 
time for everyone interested to speculate on 
these matters, for the mold of our future 
law of labor relations is about to be cast.” 

This brings me to a proposed administra- 
tive procedure for handling unwillingness 
to accept voluntarily created arbitration. 


NLRB Disposition 
Until quite recently the NLRB consist- 
ently held that a refusal to arbitrate a con- 


*It is noteworthy that when the Supreme 
Court in the Lincoln Mills case considered the 
sources of substantive law, it did not mention 
arbitration decisions. 

**A comprehensive and detailed consideration 
of the federal-state problem is found in For- 
kosch, ‘‘Jurisdiction and Its Impact on State 
Powers,’’ 16 Ohio State Law Journal 301-402 
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(Summer, 1955). For a somewhat restrained 
but highly effective treatment of court involve- 
ment in arbitration cases, see Friedin, Labor 
Arbitration and the Courts (University of Penn- 
sylvania Press, 1952). 

** Gregory, work cited at footnote 36, at p. 
412. 
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The only way to increase the skilled 
labor supply, in a word, is training. 
—James T. O'Connell 


tractual difference or accept an award was 
not an untair labor practice.“ A proposal 
to achieve this end was contained in the 
Senate bill prior to the adoption of the 
LMRA but was deleted in conference with 
the following observation:® 

“Once parties have made a collective bar- 
gaining contract the enforcement of that 
contract should be left to the usual processes 
of the law and not to the National Labor 
Relations Board.” 

However, in IV’estmoreland Coal Company, 
117 NLRB 1072 (1957), the NLRB decided 
that the union’s strike against an arbitrator’s 
award was an unlawful refusal to bargain 
and the union was ordered to accept the 
award. Similarly, the Board held in Boone 
County Coal Company, 117 NLRB 1095 
(1957), that the union unlawfully refused 
to bargain when it struck over a contractual 
dispute cognizable by the grievance-arbi- 
tration machinery. In these decisions, which 
accept the concept that arbitration is an 
extension of collective bargaining, the Board 
indicates that it will require employers and 
unions to utilize the voluntary machinery 
which they have created.” 

This administrative remedy removes the 
courts from intervening in the enforcement 
of labor agreements. Only if the respondent 
refuses to comply would the NLRB order 
reach the United State Court of Appeals, 
the judicial forum entrusted to enforce 
Board orders. Simplicity and predictability 
characterize this remedy. An experienced 
agency which handles all phases of labor- 
management relations is always available— 
and without cost to the parties. Neither 
questions of arbitrability nor merits, which 
generally create serious problems for the 
courts, would require NLRB treatment. So 
long as the contract provided for arbitra- 
tion, whether limited or unlimited, the Board 
would require the parties to use it. This 
would apply even where the union struck in 
the face of a no-strike pledge. An arbitrator, 
not a court, is in the best position to admin- 
ister and enforce an undertaking of this 


4 United Telephone Company, 112 NLRB 779 
(1955): Textron Puerto Rico, 107 NLRB 583 


(1953). 
#“H. Conf. Rept. 510 on H. R. 3020, pp. 


545-546. 
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type, including monetary or disciplinary 
penalties upon the union.” Once employers 
and unions are aware of the likely disposi- 
tion should they refuse to arbitrate, only a 
few cases should reach the NLRB. 


Congress has charged the Board with 
public responsibility for assisting and facili- 
tating collective bargaining and insuring 
that contractual obligations are bilaterally 
enforceable. To require parties to live up 
to voluntary agreements to arbitrate or to 
comply with awards is not derogative of the 
parties’ private grievance procedure; on the 
contrary, it encourages resort to such pro- 
cedure. The bargaining obligation would 
rest equally on both parties. The sanctions 
of neither the Board nor the courts could 
be invoked successfully to aid one party 
over the other. The administrative agency, 
and occasionally the courts, would merely 
play the role of returning contractual differ- 
ences to the parties, thereby assisting the 
positive development of collective bargain- 
ing—an objective which it is designed to 
achieve. 

However, what about Section 301(a)? 
Shotild the NLRB require arbitration? One 
answer would have Congress eliminate this 
section but this appears politically unlikely. 
This section would be in addition to, not in 
lieu of, an NLRB remedy. Experience with 
Section 303, which permits employers to sue 
unions where unlawful strikes have occurred 
and which is in addition to the administra- 
tive remedies under Section &(b) (4), suggests 
that employers avail themselves infrequently 
of the suability section once they are granted 
an administrative remedy. Moreover, there 
are substantial differences between a public 
agency seeking relief from a court and a 
private party seeking such relief; in the 
former case it is assumed that public need 
demands action. Development of the ad- 
ministrative remedy for honoring arbitration 
would undoubtedly limit the impact and 
use of Section 301(a). 


Does the proposed NLRB solution, in- 
volving national administrative regionalism, 
suggest a satisfactory adjustment within the 
framework of our federalism? I believe that 
it does, because federal-state administrative 
cooperation can be evolved. 

Wisconsin, a pioneer in all types of labor 
legislation, has successfully administered 
a provision of the Wisconsin Employment 


*® Morton Salt Company, 5 CCH Labor Law 


Reports (4th Ed.), 55,144, 119 NLRB, No 


175 (1958). 
51 Gregory, work cited at footnote 36, at p 
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Technology has been such a be- 
nevolent force in this country that 
| sometimes think that we are too 
much inclined to dwell on its good 
results and too little disposed to re- 
mind ourselves of its hazards. 
—dJames T. O'Connell 


Peace Act which makes unlawful a refusal 
to arbitrate or comply with an award. In 
so far as I know, there have been no federal- 
state conflicts even when this provision 
was enforced against interstate employers. 
While there have, as yet, been no reported 
cases in which Section 301(a) was raised in 
a Wisconsin proceeding, I would anticipate 
that a federal court would not sustain this 
argument because in the Lincoln Mills case 
the Supreme Court indicated that federal 
courts must look to state law for substan- 
tive disposition of Section 301(a) suits. In 
the absence of data, we can only speculate 
upon the results for federal-state comity 
should all states® adopt laws similar to 
Wisconsin’s. However, if the states are 
genuinely interested in avoiding enlarge- 
ment of national power over labor relations, 
they can establish procedures for dealing 
with this problem. 

Today only 12 states, Hawaii and Puerto 
Rico, have comprehensive codes regulating 
labor relations. Although Taft-Hartley in- 
vited enactment of compatible state legis- 
lation, no state has passed such a law since 
1947. Since there is such a variation in the 
level of industrialization among the 48 states, 
it is unlikely that each state will enact 
compatible laws to enforce contracts admin- 
istratively. Consequently, agreements to 
arbitrate would be enforced by the NLRB 
or by state administrative agencies, where 
they existed. For these employers not cov- 
ered by the NLRB for lack of jurisdiction, 
or by state agencies because not established, 
the parties could still resort to whatever 
common law rights the states provided. 

There are two additional advantages sup- 
porting administrative handling. It would 


accomplish national uniformity in an area 
where Congress seeks nation-wide regu- 
lation. This uniformity would be achieved 
only on a procedural basis, thereby limiting 
governmental intrusion. A second advan- 
tage is that the states could serve as experi- 
mental laboratories. While basic state law 
would render unlawfu! a refusal to arbitrate 
or implement an award, the act could adopt 
such additions and variations as would be 
suitable to the needs of the respective states. 
Such a law could include or exclude groups 
of employees not covered by the national 
act, or could vary the scope of the bargain- 
ing units. Should two or more states be 
confronted with problems unique to them, 
bi-state legislation or compacts, with fed- 
eral approval, could be adopted.” 


I think that the NLRB handling of this 
problem adequately meets the three criteria 
noted before. It gives controlling weight 
to voluntary arbitration as an extension of 
collective bargaining. It minimizes, if not 
eliminates, court intervention, which is the 
most serious criticism leveled at the uniform 
act, Section 301(a) and the hodgepodge 
of common law remedies.” It allows and 
encourages federal-state cooperation to a 
degree not available in any other proposed 
solutions. Furthermore, implementation of 
the proposal requires modest administrative 
and legislative changes—a not inconsiderable 
factor. 

Among the many thoughtful writers who 
have considered federal-state jurisdiction in 
labor matters, Professor Cox™ has made 
many useful suggestions. I share his view 
that we should attempt to integrate quasi- 
judicial tribunals (arbitration) with the 
NLRB and courts in our search for an ac- 
commodation between the institutions of 
collective bargaining and the surrounding 
legal system.” Although I differ with his 
approach to the problem of enforcing labor 
agreements, Professor Cox’s views are worthy 
of perusal, 

He would exclude state regulation of 
labor relations of any business governed 
by the NLRA. This would be achieved by 
having Congress clearly delimit federal 
jurisdiction. In other words, he opposes 


= Four states (Wisconsin, Kansas, Colorado 
and Minnesota), Hawaii and Puerto Rico make 
breach of contract by a union an unfair labor 
practice, and all of them but Kansas make an 
employer's breach a corresponding violation of 
law. 

3% Like the New York-New Jersey Bi-State 
Waterfront Compact regulating longshore labor 
relations. 

* The pros and cons are comprehensively dis- 
cussed in ‘“‘The Proposed Uniform Arbitration 
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Act: A Panel Discussion,’’ printed in Critical 
Issues in Labor Arbitration, edited by Professor 
Jean T. McKelvey (BNA, 1957}, Ch. VI. 

% Cox, ‘“‘Current Developments in Labor Law 
and Legislation,’’ printed in The Profession of 
Labor Arbitration, edited by Professor Jean T. 
McKelvey (BNA, 1957), Ch. V. 

% Cox, ‘“‘Labor and the Future of Labor-Man- 
agement Relations,’’ 51 Northwestern University 
Law Review 240 (1956). 
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The creation of a comprehensive 
federal agency to deal with all 
phases of minority employment is an 
urgent necessity —Charles Abrams, 
chairman of the New York State 
Commissign Against Discrimination. 


concurrent jurisdiction. Justifications for a 
national labor law are grouped under four 
headings: (1) Where businesses have great 
importance to the economy or national de- 
fense, their labor relations must be matters 
of national concern. (2) National labor 
legislation is also warranted in many in- 
stances by the need to prevent competition 
based upon differences in state law. (3) 
Often the balance of convenience, from the 
viewpoint of the people affected, lies on the 
side of national control. (4) National con- 
trol may be warranted by the desirability of 
spreading the benefits of a sound labor 
policy. 

Professor Cox lists justifications for a 
measure of state contro] under four head- 
ings: (1) Often the balance of convenience 
lies on the side of state regulation. 2) 
Often state governments are better equipped 
to reach wise decisions, especially in par- 
ticular cases. (3) Leaving an area tor state 
regulation encourages local experimentation. 
(4) Local authority means local responsi- 
bility, and local responsibility is closer to 
our ideal of self-determination. 


Weighing both sets of considerations, 
Cox suggests three factors to assist in draw- 
ing a line between the whose 
labor relations should be subject to national 


First, 


businesses 


regulations and those left to the states. 
is the fact that federal legislation and regu- 
lation have been extended too far while too 
little has been left to the Second, 
rigid standards cannot be drawn based upon 
dollar-size or volume of goods, but empiri- 
cal studies might disclose where a federal- 
drawn.” Third, the 
federal 


states. 


state line might be 
dividing line between 
regulation should be drawn with such clarity 
that both governments and the people af- 
fected know in advance whether state or 


federal law is controlling. 


state and 


On the basis of his examination of the 


federal-state conflict, Professor Cox con- 


(Turnbull, ‘‘Federal-State 


test. 
7 Labor Law Journal 5 (January, 


Problems,” 


1956) .) 
88 Cox, work cited at footnote 55, at p. 118. 


Federal-State Relations 


cludes that whenever a business is subject 
to the national act, the states should be 
prohibited from attempting to regulate its 
labor regulations. On the point of labor 
agreements, he observes: 

“The law governing the validity of col- 
lective bargaining agreements and the remedies 
for their enforcement is so intimately re- 
lated to the processes of negotiation that it, 
not be left to the States.” 
that 
terms of 


too, should 

He does 
iree to regulate the 
bargaining agreements by applying laws of 


should be 
collective 


concede states 


general applicability, such as antitrust laws, 
insurance regulations and sundry criminal 
statutes, “but not by singling out collective 
bargaining agreements for special legislation.” 

Although I respect the views expressed 
by Professor Cox, I am not convinced that 
complete federal pre-emption is the most 
desirable answer. In the quoted article he 
does not consider concurrent administrative 
disposition, although in two 1953 papers,” 
which he coauthored with Professor Dunlop, 
limited such a pro- 
cedure. I fail to see line can be 
drawn between national and state coverage. 
Unlike Professor Cox, I believe that some 
area of state regulation will always remain. 
Better it would be, in my judgment, to 
evolve a solution which provides for com- 
plementary handling than to 
carve out respective sovereignties. More- 
over, I believe that fewer administrative 
problems would ensue under my suggestion 


given to 
how 


support was 


any 


federal-state 


than the one proposed by Professor Cox. 
In any event his views, as well as those of 
others in this field, are deserving of careful 
examination and analysis 


Summary 

One of today’s most pressing questions in 
the regulation of industrial relations arises 
of fitting our rapidly 


out of the necessity 
growing labor laws into a federal system in 
which the sum of governmental power is 
shared between the and the nation. 
No other problem gives rise to more liti 
gation. Congress and state legislatures are 
also concerned with this problem. Since 
NLRB v. Jones & Laughlin Steel Corporation, 
1 Lagpor Cases § 17,017, 301 U. S. 1 (1937), 
labor ] 


states 


relations has so 


federal power over 
expanded that a strain has been placed upon 
our federal system. There is such uncer- 

% Cox and Dunlop, ‘‘Regulation of Collective 
Bargaining by the NLRB," 63 Harvard Law Re- 
view 389 (1950), and ‘‘The Duty to Bargain Col- 
lectively During the Term of an Existing Con- 


tract,’’ 63 Harvard Law Review 1097 (1950) 
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tainty in the field that few lawyers dare to 
tell their clients whether state or federal law 
determines the validity of a collective bar- 
gaining contract. 

During the past ten years we have been 
wrestling with the enforcement of labor 
agreements. Voluntary arbitration has be- 
come the widely accepted process for ad- 
ministering contracts. When the process 
breaks down, everyone yearns for some 
handy method to make it work. Most atten- 
tion has been focused on legislation as the 
answer, and Congress adopted this view in 
Section 301(a). Experience under it, as 
well as with common law suits in state 
courts, highlights the disadvantages of judi- 
cial intervention. Legal adjudication of rights 
and obligations under labor contracts creates 
more, rather than less, federal-state con- 
flicts. Neither Section 301(a) nor a Uniform 
Arbitration Act offers a satisfactory approach. 


To accomplish the three objectives of 
(1) utilizing arbitration in its proper role, 
(2) eliminating judicial intervention and (3) 
facilitating cooperative federalism, an ad- 
ministrative remedy is proposed. This sug- 
gestion appears to meet the necessary criteria 
and requires the least alteration of existing 
patterns of labor relations and federal-state 
relationships. Its aim is to resolve problems 
by means of accommodation and compromise 
within the framework of such interacting 
forces as unions, employers and govern- 
mental institutions. However, above these 
are public responsibilities which must be 
met. 

Professor Sanford Cohen puts it in 
these terms:” 


> 


“ 


labor law is not law that affects 
only laboring groups our economy is 

. . highly cooperative, if the law does not 
render justice, there will be manifestation of 
that injustice through a breakdown of that 
cooperation. It becomes highly important, 
then, to understand this new body of law, 
and to set up a criterion of judgment that 
rises above single group interests and en- 
ables an evaluation to be made on the basis 
of the greatest justice to the greatest number.” 

Collective bargaining is one of the basic 
elements of our democracy. Whenever labor- 
management relations falter under our fed- 
eral-state system, we are confronted with a 
serious challenge. Our ingenuity and re- 
sourcefulness are taxed to find accommoda- 
tions within the framework of our system. 
Over the years we have managed quite 
successfully to adapt our system to changing 
needs, but not without considerable strain. 
Today our system is being challenged on 
the world-wide scene by another one which 
scoffs at our idealistic efforts, based, as it 
is, on the notion that free men can find 
acceptable compromises for solutions to 
their problems without governmental impo- 
sition. Voluntarily accepted terms and con- 
ditions of employment contain an inner 
strength unmatched by any other system 
known to man. These are achieved only 
when we minimally regulate labor relations, 
restrain our use of politica! and economic 
power, and rationalize voluntary procedures.” 
Our efforts along this route are never ended. 
To the extent that we work out acceptable, 
though imperfect, compromises, we demon- 
Strate the values of our system. It is hoped 
that the profferred suggestion contributes to 
the realization of this aim. [The End] 


An employee was entitled to workmen’s 
compensation for injuries sustained in a 
fall upon a public sidewalk while walking 
to a company-owned parking lot. This 
is the substance of the holding by the 
New York Supreme Court, Appellate 
Division, in Gatk v. National Aniline Divi- 
ston, 9 CCH WorKMEN’s COMPENSATION 
Decisions § 1395. 

The facts showed that a chemical press 
operator had been walking on a public 
sidewalk outside of the plant building on 


SIDEWALK INJURY COMPENSABLE 


his way to the parking lot provided by 
the employer. The injury occurred when 
the employee slipped and fell on some 
broken glass which had fallen from a 
plant window. 

The court declared that the workmen’s 
compensation board was correct in find- 
ing that the claimant continued in the 
course of his employment until he had | 
used the employer's facility provided for | 
the purpose of aiding his transportation 
to and from work. 


* Cohen, State Labor Legislation, 1937-1947 
(The Bureau of Business Research, The Ohio 
State University, 1948), p. 12. 
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more rational and constructive the 
framework of public control, the better the 
chance for constructive labor relations.”’ (Slich- 
ter, Industrial Relations Research Association 
Proceedings (1949), p. 8.) 
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Legal and Historical Background 
of the Right-to-Work Dispute 


By GORDON S. SKINNER 


This article discusses the legal ground rules within which the 


right-to-work controversy revolves. 


Eighteen states to date have 


enacted some form of right-to-work law. Since both the proponents 
and the opponents of this type of legislation can find some de- 
gree of judicial support, the author states that the people should 


decide which one of the two alternatives is the preferable one. 


TM HE right-to-work law dispute has again 

focused the attention of the country on 
the problem of union security and the de- 
sirability of governmental control of this 
problem. While the right-to-work law 
problem is only a little more than a decade 
old, the basic problem of union security and 
its control is as old as the union movement 


itself. Almost as soon as workers formed 
labor unions, they thought of some form of 
union security. Perhaps a brief review of 


the union security issue will serve as a use- 
ful background to this discussion. 

Basically, union security refers to employ- 
ment arrangements whereby union member- 
ship is in some way made a condition of 
employment. The types of union security 
are many but can be reduced to a few basic 
forms—the closed shop, the union shop, the 
maintenance-of-membership agreement and 


the agency shop. 

The closed shop is the tightest form of 
union security. Under such an arrangement 
only union members can be hired by an em- 
ployer, and the workers must continue their 
union membership as a condition of employ- 
ment—that is, a nonunion worker could 
never be hired, and a union worker once 
hired would lose his job automatically when- 
ever he lost his union membership. 


Under the union shop, any person could 
be hired initially by an employer, but within 
a certain period of time (commonly 30 days) 
the workers would have to join the union 
and maintain their union membership as a 
condition of employment with the same con- 


sequences as in the closed shop. As we 
shall note later, the Taft-Hartley Act cur- 
rently permits a much restricted form of the 


union shop. 

During World War II, the War Labor 
Board invented a compromise form of union 
security called “the maintenance-of-member- 
ship agreement.” In this situation no worker 
has to join the union, However, those 
workers who do belong to the union and 
any workers who subsequently join the 
union must maintain their union membership 
as a condition of employment. Customarily, 
a maintenance-of-membership agreement per- 
mits union members to withdraw from mem- 
bership without loss of their jobs at the 
beginning of each contract term during a 
short “escape” period. Again, as in the 
other types of union security, a worker who 
was required to maintain union membership 
and who loses such membership, voluntarily 
or involuntarily, would automatically lose 
his employment. 

In the agency shop, a compromise ar- 
rangement, no worker is required to join the 
union but all must pay union dues as a con- 
dition of employment. 

There are many other variations of union 
security, such as preferential hiring, the 
hiring hall and the work permit. Perhaps 
the oldest form of union security was the 
union rule that its members would not work 
for anyone who employed nonunion workers. 
This arrangement was involved in one of 
the first labor cases in the United States— 
the Philadelphia Cordwainers case of 18062 


1 Cited in Commons, Documentary History of 
Industrial Society, Vol. 3, pp. 59 and following. 
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The author is an associate professor 
of labor relations at the University of Cincinnati. 


The basic case involved a strike in protest 
to a wage cut, and the court found that the 
workers involved were guilty of conspiracy. 
This was an adoption of an old English com- 
mon law doctrine that made conspiracies 
(group actions to attain some objective) 
unlawful. 

This rule was sweeping enough to outlaw 
union security activities and even the most 
ordinary strike, so that the closed shop was 
in very questionable status during the early 
years of our country. An indication of the 
status of the closed shop was given in the 
third part of the indictment in this case 
which stated that the workers had “unlaw- 


fully, perniciously and deceitfully formed 
into a club and combination with unlawful 
and arbitrary byelaws, rules and orders and 
agreed corruptly not to work for any master 
who employed a workman who was not in 


” 


compliance with their rules.” Further indi- 
cations of the legal temperament of that 
time was stated by the presiding judge, who 
in his charge to the jury declared that the 
“turnout destroys the trade of the city and 
leaves the pockets of the whole community 
at the discretion of strikers it inter- 
feres with the natural regulation of wages 
and prices by supply and demand . . . an 
individual worker may strike as much as he 
pleased as long as he did not do it together 
with others. . . . A combination of workmen 
to raise their wages may be considered in a 
twofold point of view: One is to benefit 
themselves the other is to injure those 
who do not join their society. -The Rule of 
law condemns both.” 

The conspiracy doctrine was modified and 
substantially altered in 1842. In that year, 
Chief Justice Shaw of the Massachusetts 
Supreme Court handed down his famous 
decision in Commonwealth v. John Hunt and 
Others? This case also involved the shoe- 
makers and the application of a closed shop 


agreement, in this case against an individual 
worker who had been expelled from the 
union for violation of its working rules. 
Instead of applying the conspiracy doctrine, 
in the then-current fashion, that all group 
activities of workers were illegal, Justice 
Shaw stated that a conspiracy was “a com- 
bination of two or more persons, by some 
concerted action, to accomplish some criminal 
or unlawful purpose, or to accomplish some 
purpose, not in itself criminal or unlawful, 
by criminal or unlawful means.” By this 
ruling, unions became legal per se in the 
United States and the legal restrictions on 
their activity rested upon the joint tests of 
means and ends. 

The Boston court had held that the shoe- 
makers were engaged in the pursuance of 
an unlawful act by unlawful means. How- 
ever, this was just legal terminology em- 
ployed in all of the conspiracy cases. Justice 
Shaw felt that the means employed were 
lawful, stating that the shoemakers agreed 
that “they would not work for a person who, 
after due notice, should employ a journey- 
man not a member of their society. ; 
Wwe cannot perceive, that it is criminal for 
men to agree together to exercise their own 
acknowledged rights, in such a manner as 
best to subserve their own interests.” Fol- 
lowing this date, most judicial bodies in the 
United States would concur that a peaceful 
refusal to work was not in itself an “unlaw- 
ful means.” However, is the closed shop a 
“lawful objective’? Justice Shaw thought 
so, stating that “The manifest intent of the 
association is to induce all those engaged in 
the same occupation to become members of 
it. Such a purpose is not unlawful. It 
would give them a power which might be 
exerted for useful and honorable purposes, 
or for dangerous and pernicious ones.” 

Since there had been no allegation con- 
cerning the specific motives of the union in 


245 Mass, 4 (Metcalf) IIT (1842). 
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pursuing the closed shop in this case, Justice 
Shaw felt that he could not infer that its 
purpose was dangerous or pernicious. In 
the years following 1842, courts uniformly 
followed the means-end test in determining 
the validity of union activities. Since both 
the means and the ends had to be lawful 
if the union were to escape the wrath of the 
court, both became topics of lengthy judicial 
controversy. 

We are primarily concerned here with the 
issue of union security and its regulation. 
Thus, we shall restrict our discussion to the 
controversy concerning the validity of the 
“ends” or objectives of union activity—par- 
ticularly the validity of the closed shop as a 
labor objective. Most of this determina- 
tion was settled in the state courts. The 
different states could not agree on a uni- 
formly accepted standard of measure; in 
fact, some states could not even make up 
their own minds in this area. During the 
late nineteenth and early twentieth centuries, 
two divergent points of view gradually 
emerged: one, a conservative point of view, 
was promulgated by the Massachusetts 
courts and followed by a majority of the 
states ruling on this issue at that time; the 
other, tormulated by the New York courts, 
was more liberal and did not receive majority 
acceptance until the 1930's. It is perhaps 
ironic that the conservative rule was main- 
tained by the Massachusetts courts whose 
own Justice Shaw had started the whole 
business with a very liberal interpretation a 
few decades before. 

In formulating tests to judge the legality 
of the closed shop as a union objective, most 
courts settled on a rather nebulous principle. 
Most action of unions, or businesses for that 
matter, involves the search for additional 
gains for the group concerned. Invariably 
this pursuit of gain causes injury or damage 
to other parties. It would be impractical 
to outlaw all activity which in any way 
whatsoever injured another party. All busi- 
ness competition would fall before such a 
rule. Instead, the courts developed the 
doctrine that private actions were lawful if 
engaged in for the immediate benefit of the 
private group and where any damage to 
other parties was an incident of, rather than 
the purpose for, the activity—that is, the 
intentional infliction of harm on another is 
actionable unless justified. 

In 1900, the Massachusetts high court 
held that a strike for a closed shop was un- 
lawful in that it injured nonunion workers 


and was not justifiable as being in pursuit 
of any proper objective of the union con- 
cerned.” In 1905, the Massachusetts court 
rendered a judgment for a worker dis- 
charged under a closed shop agreement, 
declaring that the worker had a right to re- 
main in employ and that “such a right can 
lawfully be interfered with only by one who 
is acting in the exercise of an equal or 
superior right which comes in conflict with 
the other.” It stated further that “an interfer- 
ence by a combination of persons to obtain the 
discharge of a workman because he refuses 
to comply with their wishes, for their ad- 
vantage, in some manner jn which he has a 
right to act independently, is not competi- 
tion. In such a case the action taken by the 
combination is not in the regular course of 
their business as employees, either in the 
service in which they are engaged or in 
effort to obtain employment in other service.” * 

It is interesting to note that in the very 
next year, 1906, the Massachusetts court 
permitted a jurisdictional dispute as a law- 
ful dispute, declaring: “The case at bar 
is an instance where the evils which are 
or may be incident to competition bear 
very harshly on those interested, but in 
spite of such evils competition is necessary 
to the welfare of the community.”*® The 
court differentiated this decision from its 
closed shop ruling of the previous year, 
stating that the jurisdictional strike was 
simply a statement demanding all of the 
work or none, whereas the previous case 
involved the forbidding of a particular cate- 
gory of artisans from doing their own kind 
of work. 

At about the same time, the New York 
courts were gradually developing a far 
different principle. As late as 1897, a New 
York court had opposed the closed shop 
and had held that a union was liable in 
damages to a nonunion employee whose 
discharge it secured under a closed shop 
contract. The court observed: “While it 
may be true, as argued, that the contract 
was entered into, on the part of the (em- 
ployer), with the object of avoiding disputes 
and conflicts with the workingmen’s organ- 
ization, that feature and such an intention 
cannot aid the defense, nor legalize a plan 
of compelling workingmen, not in affiliation 
with the organization, to join it, at the peril 
of being deprived of their employment and 
of the means of making a livelihood.”* At 
this time, the court held (similar to the 
Massachusetts court) that the closed shop 


3 Plant v. Woods, 176 Mass. 492 (1900). 
4 Berry v. Donovan, 188 Mass. 353 (1905). 
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5 Pickett v. Walsh, 192 Mass. 572 (1906) 
6 Curran v. Galen, 152 N. Y. 33 (1897) 


413 


| 
j 
= 
| 


Welfare state ideas have great 
appeal to uninformed and misin- 
formed people.—Glenn A. Green, 
associate director of the National 
Education Program. 


was not of such immediate importance to 
the objectives of a trade union as to over- 
rule damages resulting to others because of 
such an arrangement. However, in a closed 
shop case in 1902, the New York court 
changed its mind, saying at this time: “The 
same rule applies to a body of men who, 
having organized for purposes deemed bene- 
ficial to themselves, refuse to work. Their 
reasons may seem inadequate to others, 
but if it seems to be in their interest as 
members of an organization to refuse longer 
to work, it is their legal right to stop. The 
reason may no more be demanded, as a 
right, of the organization than of an indi- 
vidual, but if they elect to state the reason 
their right to stop work is not cut off be- 
cause the reason seems inadequate or selfish 
to the employer or to organized society.” 
Further, the court stated, “so long as work- 
men must assume all the risk of injury 
that may come to them through the care- 
lessness of co-employees, they have the 
moral and legal right to say that they will 
not work with certain men, and the em- 
ployer must accept their dictation or go 
without their services.”" This had refer- 
ence to the common law defense—the fellow- 
servant rule—which could counter damage 
suits of workers injured on the job. 

Three years later, the New York court 
declared that “the surrender of individual 
liberty is but an extension of the right of 
freedom of action,” and that unless it is 
specifically illegal or used merely to injure 
others with no ultimate purpose of selfish 
advantage, it is perfectly proper. 

In summary, the contending points of 
view were as follows: The conservative 
view held that unions might justify their 
harmful economic activities under the rule 
of permissible competition, but courts took 
an extremely narrow view of what con- 
stituted permissible competition. The liberal 
courts held to the same basic principle but 
had a very broad view of justifiable com- 
petition, including concerted activity for 
self-advancement and self-protection. Some 
liberal judges even went so tar as to say 


that any union objectives were lawful if 
there were no tortious or criminal conduct, 
and that short of this the motive of the 
union was none of the courts’ business. 


The dual test of ends and means con- 
tinues to be employed by state courts even 
today. Both the ends and the means had to 
fit into what the particular court thought 
to be lawful if the union activity was to be 
held exempt from court weapons. This 
same principle was restated by Chief Justice 
Taft of the United States Supreme Court 
in 1922 when he said: “Labor unions are 
recognized as legal when instituted for 
mutual help and lawfully carrying out their 
legitimate objects.”® The distinction be- 
tween means and ends is currently in effect 
in a unique way in the State of Colorado. 
In that state the closed shop is legal in and 
of itself, but a strike to obtain a closed shop 
is illegal.” Thus, if an employer and a 
union agree to include a clause requiring 
union membership as a condition of employ- 
ment in their contract, it is perfectly lawful 
under state law and can be put into effect. 
On the other hand, it would be unlawful 
for a union to strike an employer in an 
effort to force him to agree to a union 
security clause in Colorado. 


In the latter part of the nineteenth cen- 
tury, a new legal weapon appeared which 
was used to hinder the activities of labor 
unions. This was the labor injunction—an 
employing of the injunction, an old remedy 
in equity law, in a rather severe way to 
forestall union pressures against employers. 
The injunction was a peculiarly attractive 
weapon to employers because of its speed. 
No longer need the employer institute a 
lengthy legal battle to recover damages or 
to punish union leaders for unlawful activi- 
ties. Now the activity could be stopped 
immediately through the medium of a court 
order enjoining the union action. The in- 
junction did not really change the legal 
status of union security, however. The same 
means and ends tests were employed as 
before. The injunction simply added a 
weapon to the arsenal of moves available 
when a union ran afoul of the law. 


Until the late 1920’s, most governmental 
interference in labor-management relations 
hud been the work of the judicial branches 
of the governments (state, federal and local). 
There were few statutes that expressly 
permitted or outlawed practices of union- 
management relations, and the few that did 


7 National Protective Association v. Cumming, 
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For a nation to try socialism is like 
an individual trying strychnine—you 
just try it once. 

—George S. Benson 


exist were not very successful. Perhaps a 
move toward union security in reverse, the 
Erdman Act of 1898“ had declared “yellow- 
dog contracts” illegal on the railroads of the 
United States. The yellow-dog contract was 
an agreement which a worker signed stating 
that he would not join or assist a labor 
organization in any way, and making this 
promise a condition of employment—that 
is, if a worker signed one of these contracts 
and subsequently joined a union, he forth- 
with lost his job. The United States Su- 
preme Court held that the outlawing of the 
yellow-dog contract was unconstitutional. 
The Court said: “The right of a person to 
sell his labor upon such terms as he deems 
proper is, in its essence, the same as the 
right of the purchaser of labor to prescribe 
the conditions upon which he will accept 
such labor from the person offering to sell 
it. . . . It was the legal right of the de- 
fendent Adair—however unwise such a course 
might have been—to discharge Coppage be- 
cause of his being a member of a labor 
organization, as it was tke legal right of 
Coppage, if he saw fit to do so—however 
unwise such a course on his part might have 
been—to quit the service in which he was 
engaged because the defendant employed 
some persons who were not members of a 
labor organization.” 

Beginning in the 1920's, a sharp transition 
occurred in the role of the government in 
labor relations. The Railway Labor Act 
of 1926” marked the first step in this transi- 
tion. Before it was over, control of labor 
relations had passed from the judicial to the 
legislative and in turn the administrative 
branches of the government. While the 
courts have continued to play an important 
role in this field, their functioning is now 
mainly in interpreting statutes rather than 
in formulating their own rules of behavior. 

Another piece of federal legislation that 
had an impact upon the union security issue 
was the Norris-LaGuardia Act of 1932." 
This act limited the power of federal courts 


of 


to issue injunctions in certain types 
labor disputes. In addition, it implied that 
the activities mentioned in the act were 
not only to be unenjoinable but also were 
to be considered lawful in any other type 
of legal action. This implication was con- 
firmed by the Supreme Court in 1941.” 


Among other activities which were ren- 
dered immune by the Norris-LaGuardia Act 
were peaceful strikes, picketing and boy- 
cotts. Since these weapons were normally 
employed by labor organizations to back up 
their bargaining demands, including perhaps 
a demand for a closed or union shop, this 
law tended to give protection to union se- 
curity. However, it is important to note 
that its rules applied only to the federal 
courts and not to state or local courts. 
Many states adopted little Norris-LaGuardia 
Acts affording the same protection to unions 
before courts of those states. 

In 1933, Congress enacted the National 
Industrial Recovery Act” which provided 
for codes of “fair competition” to be estab- 
lished in industries through the participation 
of labor as well as industry representatives. 
Each code was to contain the famous Sec- 
tion 7a which provided that workers had the 
right to organize, form, join and assist labor 
organizations, to bargain collectively through 
representatives of their own choosing and 
to engage in other concerted activities for 
their mutual aid and protection. Unfortu- 
nately, there were no further provisions 
making this clause more explicit. Special 
administrative agencies were appointed to 
attempt to spell out rules and regulations 
to make Section 7a effective. In general, 
these agencies were not too successful in 
implementing the clause and in deciding 
specifically what to do about the union shop 
issue. There was some doubt as:to whether or 
not the right to choose a representative of their 
own choosing would be violated if workers 
were compelled to join a specific union as 
a condition of employment, Before this con- 
troversy could be dissolved, the National 
Industrial Recovery Act was declared un- 
constitutional in 1935 and was superseded 
by another more far-reaching statute oi 
importance in this area—the National Labor 
Relations Act, more commonly known as 
the Wagner Act.” 

Also in 1933, the bankruptcy act of that 
year prohibited trustees in bankruptcy from 


30 Statutes at Large 424. 

2 Adair v. U. 8., 208 U. S. 161 (1908). 
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entering with any union into a closed shop 
agreement which applied to employment in 
the enterprise where the person was acting 
as trustee.” 

The Wagner Act brought about a signifi- 
cant change in labor-management relations 
in the United States and effectively altered 
the role of the government in this area. 
The heart of the Wagner Act was Section 
7, a duplicate of Section 7a of the National 
Industrial Recovery Act, which guaranteed 
the right to organize and bargain collec- 
tively through representatives of their own 
choosing. It then spelled out a list of em- 
ployer unfair labor practices; activities which 
the employer could not engage in; activities 
which it was felt would serve to negate the 
whole purpose of Section 7 had they been per- 
mitted. Among the employer unfair labor 
practices was one (Section 8(3)) which 
stated in part that it was an unfair labor 
practice for an employer “by discrimination 
in regard to hire or tenure of employment or 
any term or condition of employment to 
encourage or discourage membership in any 
labor organization.” This phrase by itself 
would outlaw all forms of union security 
since they involve discrimination with a 
purpose of encouraging union membership. 
However, there was a proviso to Section 
8(3) which added, in part: “That nothing 
in this Act . or in any other statute 
of the United States, shall preclude an em- 
ployer from making an agreement with a 
labor organization to require as a 
condition of employment membership there- 
in, if such labor organization is the repre- 
sentative of the employees as provided in 
Section 9(a) .’ Thus the Wagner 
Act specifically permitted the closed shop 
and other forms of union security which 
made union membership a condition of em- 
ployment. However, just how far did the 
Wagner Act go with regard to the closed 
shop? Did it override state laws or court 
decisions to the contrary? It took a while 
for these rules to be spelled out, and they 
were not conclusively settled until after the 
Taft-Hartley Act changed all of the rules 
of the game. 

First, let us note a case involving the 
impact of the Norris-LaGuardia Act’s re- 
striction on injunctions in legitimate labor 
disputes. In this case,” the union demanded 
a closed shop from an employer even 
though none of his employees belonged to 
the union in question. Since the Wagner 


Voting in industrial democracy is, 
in many instances, a far move se- 
rious duty and obligation than vot- 
ing in political democracy. 
—Jerome L. Toner, O.S.B. 


Act (in effect at the time) required that 
the closed shop proviso be limited to cases 
where the union was the certified represen- 
tative of the workers in the bargaining unit, 
this employer could not have lawfully as- 
sented to the closed shop had he wanted to. 
The union picketed the employer’s place of 
business, and the employer sued for an in- 
junction against the picketing. The Su- 
preme Court denied the injunction on the 
grounds that the Norris-LaGuardia Act pro- 
hibited federal courts from enjoining peace- 
ful picketing. 

During World War II, the union security 
issue became a heated controversy facing 
the War Labor Board. On November 14, 
1941, President Roosevelt had stated that 
“the Government of the United States will 
not order, nor will Congress pass legislation 
ordering, a so-called closed shop ec 
That would be too much like the Hitler 
methods toward labor.”™ However, the 
issue would not die and the War Labor 
Board was forced to settle the problem in 
some way. They eventually chose the main- 
tenance-of-membership agreement as a com- 
promise of the issue. In the Little Steel case 
in 1942,” the War Labor Board required 
that contracts for maintenance of union 
membership be a part of collective bargain- 
ing agreements. Whenever union security 
was a disputed issue throughout World War 
II, the War Labor Board uniformly re- 
quired that a maintenance-of-membership 
agreement be put into effect. This decision 
again raised the question of state versus 
federal rules on union security. The issue 
came to a head in 1943. Wisconsin had a 
law requiring a two-thirds affirmative vote 
of employees affected before a union security 
agreement could be made effective. The 
War Labor Board, basing its decision on 
the powers given in the war powers of the 
President, the War Labor Disputes Act and 
the Wagner Act, stated that it could rule 
on union security even though its ruling 
Was not in accord with the Wisconsin stat- 


ute. The board said: 


1%” Act of March 3, 1933, 47 Stat. 1481. 
20 Lauf v. Shinner, 1 LaBorR CASEs { 17,026, 
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“The Board is satisfied that, were it not 
for the existence of the war emergency, the 
employees involved in this case would have 
had the right to demand maintenance of 
membership. This right is granted to 
the employees under the National Labor 
Relations Act, and is a right which could be 
enforced in peacetime by strike. If the 
Wisconsin Employment Peace Act requires 
more than a majority of employees to vote 
for maintenance of membership under those 
circumstances, it must be subordinated to 
the provisions of the National Labor Rela- 
tions Act.” * 

was revived again 
The states had con- 


However, the issue 
after World War II. 
tinued to act in this area, in many 
contrary to the Wagner Act provision. 
However, more states were moving toward 
the liberal court doctrine promulgated by 
the New York courts earlier in the century. 
In 1942, it was estimated that of the states 
which had ruled on the closed shop issue, 
“more than twice as many states have now 
ruled upholding the closed shop than have 
ruled forbidding it.” * 

A New York court in 1943 that 
“there is nothing in the present case before 
us to indicate that any injury was sought or 
intended to the plaintiffs or non-union mem- 
bers, but that the object of the contract and 
of the action of the defendant labor union 
is to advance its own interests and ability 
of its members through the closed shop, to 
meet on even terms their employers in 
present or future negotiations.”* In the 
same year, the Massachusetts Supreme Judicial 
Court indicated that it then followed the same 
interpretation of the means-ends rule when 
it stated: “Such an agreement has been 
recognized as a legitimate means which a 
labor union may employ to secure for its 
members all the work of their employers 
that they are competent to perform.” * 
However, the Massachusetts court in a case 
the same year held that while the union 
security provision itself was valid, concerted 


cases 


said 


activity to obtain such a provision was illegal 
and could be enjoined—the old means-ends 
distinction.” 

However, also during World War II, the 
first right-to-work laws were passed, and 
other states had rules like Wisconsin which 


. . . decisions of the courts are 
not the law; they are the evidence 
of the law. Where decisions cor- 
rectly present the law they should 
be followed and if they do not cor- 
rectly present the law they should 
not be followed. 

—In re Balir, 49 F. Supp. 59, 60. 


did not outlaw the closed shop but restricted 
it in some form or other. The whole issue 
of state versus federal jurisdiction became 
clouded early in 1947 when the Supreme 
Court ruled: 

“When Congress has outlined its policy 
in rather general and inclusive terms and 
delegated determination of their specific ap- 
plication to an administrative tribunal, the 
mere fact of delegation of power to deal 
with the general matter, without 
action, might preclude any state action if 
it is clear that intended no 
regulation except its own. When fed- 
eral administration has made comprehensive 
regulations effectively governing the subject 
matter of the statute state regulation 
in the field of the statute is even 
though that particular phase of the subject 
has not been taken up by the federal agency.” * 


agency 


Congress has 


invalid 


This particular case had not directly con- 
cerned the shop issue but others 
about the same time did. In 1948, in a case 
arising under the Wagner Act, the Supreme 
Court held that state laws could have effect 
security issue. It said that 
disclaims a national policy 
hostile to the closed shop or other forms 
of union-security agreement.” The court 
substantiated this rule by citing the legis- 
lative history of the Wagner Act. The 
Senate report on the bill that became the 
Wagner Act said: the bill does noth- 
ing to facilitate closed-shop agreements or 
to make them legal in any State where they 
interfere with 


closed 


in the union 
“8(3) merely 


may be illegal; it does not 
the status quo on this debatable subject but 
leaves the way open to such agreements as 
might now be legally consummated dies 
The House report “The bill 
nothing to legalize the closed-shop agree- 


stated: does 
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Compulsory union membership is a- 
bout as necessary as a hole in one's 
head.—McLellan Smith, Washington 
news correspondent. 


ment in the States where it may be illegal; 
but the committee is confident that it would 
not be the desire of Congress to enact a 
general ban upon closed-shop agreements 
in the States where they are legal.” ™ 


In the meantime, the Congress had en- 
acted the Labor Management Relations Act 
of 1947, more commonly called the Taft- 
Hartley Act.” The closed shop was no 
longer permitted but the act did allow a 
modified union shop. In the Taft-Hartley 
union shop, workers can be required to join 
the union after a period of time, which can 
be no less than 30 days, and must be re- 
quired to maintain their union membership 
as a condition of employment. However, 
lack or loss of union membership can only 
legally result in discharge from the job 
when the union membership was denied or 
terminated for failure to pay union dues or 
initiation fees. At that time, several states 
already had statutes outlawing or restrict- 
ing union security. In fact, nine states 
enacted such laws during 1947 itself. The 
Taft-Hartley Act sought to clear up the 
relationship of state and federal rules by 
including Section 14(b) which says: ‘“Noth- 
ing in this Act shall be construed as au- 
thorizing the execution or application of 
agreements requiring membership in a labor 
organization as a condition of employment 
in any State or Territory in which such 
execution or application is prohibited by 
State or Territorial law” The Congress 
made its intentions very clear. 

The conference committee report on this 
bill stated: 

“Many States have enacted laws or 
adopted constitutional provisions to make 
all forms of compulsory unionism in those 
States illegal. It was never the intention of 
the National Labor Relations Act, as is dis- 
closed by the legislative history of that act, 
to pre-empt the field in this regard so as to 
deprive the States of their powers to pre- 
vent compulsory unionism, Neither the so- 
called ‘closed shop’ proviso in section 8(3) 
of the existing act nor the union shop and 


maintenance of membership proviso in sec- 
tion 8(a)(3) of the conference agreement 
could be said to authorize arrangements 
of this sort in States where such arrange- 
ments were contrary to the State policy. 
To make certain that there should be no 
question about this, section 13 was included 
in the House bill. The conference agree- 
ment, in section 14(b), contains a provision 
having the same effect.” ™ 

The original Taft-Hartley rule required 
that a vote be held among the employees 
in the bargaining unit before a union shop 
contract could be signed. This provision 
was eliminated in 1951. During the time 
that the rule had been in effect, the NLRB 
conducted 46,119 union shop-authorization 
elections with the union winning 44,795 or 
97.1 per cent. 

In spite of the rather clear language of 
the Taft-Hartley Act, state right-to-work 
laws were challenged on _ constitutional 
grounds. The Supreme Court upheld the 
validity of these state laws and cleared up 
some confusion on the federal-state contro- 
versy. The Court stated: 

“This Court beginning at least as early 
as 1934. has steadily rejected the due 
process philosophy enunicated in the Adair- 
Coppage line of cases. In doing so it has 
consciously returned closer and closer to 
the earlier constitutional principle that states 
have power to legislate against what are 
found to be injurious practices in their in- 
ternal commercial and business affairs, so 
long as their laws do not run afoul of some 
specific federal constitutional prohibition, or 
of some valid federal law.”™ 

Section 14(b) made it clear that no fed- 
eral law was being violated and the court 
made it clear that no constitutional vio- 
lation was involved, stating: 


“... the due process clause is no longer 
to be so broadly construed that the Con- 
gress and state legislatures are put in a strait 
jacket when they attempt to suppress busi- 
ness and industrial conditions which they 
regard as offensive to the public welfare.” 


Before briefly discussing recent state ac- 
tion in this field, one further item of federal 
law is important. The Railway Labor Act 
had originally outlawed union security on 
the railroads. The law, as amended in 1934, 
stated that it shall be unlawful for any 
carrier “to influence or coerce employees in 


1H. Rept. 969, 74th Cong., 1st Sess., p. 17. 
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A major objective of the Bureau of 
Apprenticeship and Training is to 
stimuiate greater awareness among 
the general public of the need for 
training.—Charles W. Davis, editor, 
The Personnel Administrator. 


an effort to induce them to join or remain 
or not to join or remain members of any 
labor organization,” and further outlawed 
the checkoff of union dues. This law was 
amended in 1951 to permit the union shop.” 
The amended statute reads: 


“Notwithstanding any other provision of 
this Act, or of any other statute or law of 
the United States, or Territory thereof, or 
of any State, any carrier and a labor 
organization shall be permitted— 


“(a) to make agreements, requiring as a 
condition of continued employment, that 
within sixty days following the beginning 
of such employment . . . all employees shall 
become members of the labor organization 
representing their craft or class . 

The law also adds provisions similar to 
the Taft-Hartley Act which in effect re- 
duce the requirement to the payment of 
the usual dues or initiation fees. The check- 
off of union dues was also permitted. This 
law was immediately challenged but the 
Supreme Court upheld its provisions and 
declared that no state law would invalidate 
an agreement made pursuant to the pro- 
visions of the Railway Labor Act and that 
these provisions are constitutional. The 
Court stated: 

“the requirement for financial sup- 
port of the collective bargaining agency by 
all who receive the benefits of its work is 
within the power of Congress under the 
Commerce Clause and does not violate 
either the First or Fifth Amendments... . 
There is no more an infringement or im- 
pairment of First Amendment rights than 
there would be in the case of a lawyer who 
by State law is required to be a member 
of an integrated bar.” * 

Since the decision specifically emphasized 
the support of collective bargaining by dues, 
some state courts have subsequently held 
that such agreements cannot be effective 
within their states when the dues money is 
used in some manner (usually politically) 


other than for collective bargaining activi- 
ties. These decisions have not yet been 
ruled upon by the Supreme Court. 

The difference between the general Taft- 
Hartley rule and the Railway Labor Act 
rule is that the Taft-Hartley Act specifi- 
cally permits state laws to take precedence 
when the state law is more restrictive than 
the federal law, while the Railway Labor 
Act states that its union shop permission is 
“notwithstanding” any other law, federal 
or state. 

The above are the legal ground rules 
within which the right-to-work controvers) 
revolves. Union security is now, and always 
has been, very prevalent in collective bar- 
gaining agreements, A 1954 survey by the 
Bureau of Labor Statistics of 1,716 labor 
agreements covering more than seven mil- 
lion workers found that 79 per cent of the 
agreements contained some form of union 
security.” However, in addition, the right- 
to-work movement seems to be continuing 
with some additional successes. 

Today, 18 states have right-to-work laws 
Five of these (Arizona, Arkansas, Florida, 
Nebraska and South Dakota) take the form 
of constitutional amendments, buttressed in 
all but Florida by enabling statutes that 
define the specific penalties. The others are 
legislative enactments (Alabama, Georgia, 
Indiana, Iowa, Mississippi, Nevada, North 
Carolina, North Dakota, South Carolina, 
Tennessee, Texas, Virginia and Utah). In 
addition, Louisiana has such rules for agri- 
cultural workers, and three other states 
regulate union security. Colorado requires 
a three-fourths vote of the workers, Wis- 
consin a two-thirds vote and Kansas a 
majority vote before a union security agree- 
ment can be legal. Florida was the first 
of the states to have a right-to-work law, 
adopting a constitutional amendment in 1944, 
although the state has no effective enforce 
ment statute. Delaware, New Hampshire 
and Maine have all repealed right-to-work 
laws, and Louisiana repealed her law as far 
as it applied in general in the state. 

The right-to-work laws restrict all forms 
of union security, and ordinarily also out 
law the checkoff. A typical law is the 
Virginia statute, which says in part: “It is 
hereby declared to be the public policy of 
Virginia that the right of persons to work 
shall not be denied or abridged on account 
of membership or non-membership in any 
labor union or labor organization.” ™ 


Pub. L, 914, 8st Cong., 2d Sess. 

~ Railway Employees’ Department, AFL v. 
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The Georgia law states: “No individual 
shall be required as a condition of employ- 
ment, or of continuance of employment, to 
pay any fee, assessment, or other sum of 
money whatsoever to a labor organization.” 
Agreements of that type are declared to be 
contrary to the public policy of Georgia. 
Their law declares further: “It shall be 
unlawful for any employer to contract with 
any labor organization, and for any labor 
organization to contract with any employer, 
so as to make it a condition of employment 
of any individual, or of continuance of such 
employment, that such individual be or re- 
main a member of a labor organization, or 
that such individual pay any fee assess- 
ment, or other sum of money whatsoever, 
to a labor organization.” “ 

While it is always dangerous to attempt 
to prejudge issues, it would appear that the 
following generalities can be made about 


the legal status of union security. An agree- 
ment requiring all workers to support a 
union financially is not unconstitutional. If 
the federal government sees fit, its rules to 
that effect will overrule state laws. On the 
other hand, if the federal government de- 
sires to do so, it can cede its jurisdiction to 
the states in this area. While agreements 
of this sort are proper, so are state laws 
outlawing union security. In cases not 
covered by statutory law, the closed shop 
is legal in most Even the strike 
for union security would be lawful in a 
majority of jurisdictions. Thus, the battle 
is wide open. The Taft-Hartley union shop 
is O. K. and so are laws outlawing union 
security. With each side being blessed with 
some degree of judicial support, it is up 
to the people to decide which of the two 


[The End] 


States. 


alternatives is desirable. 
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In the above case, the county had awarded 
contracts for construction of an airport ter- 
minal to a nonunion electrical contractor 
and to several union construction contrac- 
tors. Because of a dispute with the electrical 
contractor, a union established a picket line 
at the construction site. The picketing in- 
duced employees of the construction con- 
tractors to refuse to work. 


The Third Circuit agreed with the Board’s 
hnding that the picketing was done for the 
unlawful purposes of forcing (1) the con- 
struction contractors to cease doing busi- 
ness with the county and (2) the county 
to cease doing business with the electrical 
contractor. 

The court noted that a governmental sub- 
division has no rights of its own, and that 
it is only “an arm for carrying out the interest 
of the general public.” The court could see 
no objection to stopping an unfair labor 
practice which is injuring such an entity. 
Both the Board and the court relied on the 
Supreme Court’s decision in Teamsters, Local 
25 uv. New York, New Haven and Hartford 
Railroad Company, 29 Lapor Cases { 69,667 
(1956). In the latter case it was decided 
that a railroad, although it was not an 
“employer” under the act, was entitled to 
protection from an unlawful secondary boy- 
cott. Although the Third Circuit admitted 
that “the point is not sun clear,” it con- 
cluded that the Supreme Court decision was 


sufficient authority for giving governmental 
subdivisions protection from secondary boycotts. 

The Wisconsin Supreme Court (County 
of Door v. Plumbers, Local 298, 34 Lasor 
Cases § 71,506, May 6, 1958) disagreed with 
the holdings of the Board and the Third 
Circuit. The Wisconsin court, in affirming an 
injunction against picketing at a site where 
a county courthouse was being constructed, 
declared that the dispute was not within 
the exclusive jurisdiction of the Board. The 
court held that the county was not subject 
to the Taft-Hartley Act since governmental 
subdivisions are not included in the act’s 
definition of “person” and are expressly ex- 
cluded from its definition of “employer.” 
The court declared in effect that Congress 
never intended to interfere with states and 
their governmental functions, and that no 
federal law should be construed to cover 
state functions unless it indicates a 
intention to do so. 

In the Wisconsin case the county had ob- 
tained an injunction against picketing by a 
union to force a plumbing contractor to 
compel his employees to join the picketing 
union, The court held that this picketing 
constituted an unlawful interference with a 
governmental function of the county. 

It appears that a United States Supreme 
Court decision will be needed to determine 
if a governmental subdivision is a “person” 
within the meaning of the Taft-Hartley Act. 


clear 


* Georgia Annotated Code of 1933, Secs. 54-902 
and 54-905. 
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The Union Quest for Recognition 
in Government Service 


By JOSEPH KRISLOV 


Government employment, especially on the state and local levels, 


has grown substantially in the past decade, but the unionization 


of government employees has not kept pace because of administra- 
article examines 
unions have made toward more recognition in this important area. 


tive opposition. This 


the progress which the 


HE ATTITUDE of governmental au- 

thority in the United States toward 
the unionization of its own employees has 
never been friendly. Administrative and 
elected officials have generally resisted the 
attempts of unions to organize and repre- 
When employees persisted, 


sent employees. 
governmental authority resigned itself to 
the existence of employee organizations. 


Rarely, however, were employee unions ac- 
corded the status which is widespread in 
private industry, that is, collective bargaining 
agreements with specific union recognition. 
pressing for 
The con- 


Government unions are now 
some type of formal recognition. 
tracts obtained by workers in private in- 
bound to have their influence 
employees. In 


dustry were 
on government 
spects, a formalized, written understanding 


to employees in 


some _ re- 
is of greater importance 
government than those of private industry. 
Government administrations change and verbal 
understandings made with previous adminis- 
trators have little meaning. This article will 
examine the progress made by unions to- 
recognition in government 


ward greater 


service. 


Federal 

The organization of 
proceeded more rapidly than those in state 
and local government, but not without con- 
siderable opposition from governmental au- 
thorities. The civilian employees of the 
armed services at the and navy 
yards encountered opposition when they at- 


federal employees 


arsenals 


1See Sterling D. Spero, Government as Em- 


ployer (New York, 1948), pp. 93-203. 


Government Service 


tempted to organize and present grievances. 
The outbreak of World War I and the 
necessity for efficient operation resulted in 
a more liberal policy in extending to union 
representatives and employees an opportunity 
to present their views. Opposition to unionism 
in the federal service was more extensive in 
the postal Leaders in the early 
postal organizations were frequently sus- 
pended or discharged because of union ac- 
tivities. When postal authorities realized 
that they could not destroy all employee 
organization, they frequently attempted to 
membership in the organization and 
control it. Added to this 
“gag rule” issued by President 


service, 


gain 


thereby opposi- 


tion was the 


Theodore Roosevelt which forbade federal 


employees to attempt to influence Congress 


on any legislation. To overcome this op 
position, postal workers finally succeeded 
in passing the Lloyd-LaFollette Act in 


1912. The act formally established the right 
of postal workers to organize and the right 
of all petition Con 
gress. 
postal authorities continued for a 
of years to oppose the affiliated unions and 


1 


federal employees to 
Despite specific 


these guarantees, 


number 


to discharge postal union leaders 


Although the Lloyd-LaFollette Act spe 
ht of only postal 


rigiit 


cifically guaranteed the 


workers to organize, it was generally con 


sidered to permit all federal employees to 
Except for a specific prohibi 
against strikes by federal employees 
placed in the Taft-Hartley Act in 1947 


very little additional legislation on the rights 


join unions. 
tion 


Mr. Krislov is director, Department 
of Research and Education, Ken- 


tucky Federation of Labor, Louisville. 


of federal employees has emerged from the 
Congress. Unionization of federal employees 
has grown, but without the formal recog- 
nition accorded labor organizations in private 
industry. Only in a few federal agencies 
are written contracts negotiated. The In- 
land Waterways Corporation, the Tennessee 
Valley Authority, the Bonneville Power Ad- 
ministration and the Alaska Railroad are 
examples. Oral agreements and understandings 
between union representatives and adminis- 
trators exist in other federal agencies.” 


Unions in the federal service are now 
seeking to obtain amendments to the Lloyd- 
LaFollette Act which would provide formal 
recognition to unions representing employees 
in a unit and a statutory right to process 
grievances with final arbitration by a tri- 
parte panel. 


The position of the unions seeking recog- 
nition was adequately summarized by Wil- 
liam Doherty, president of the Letter Carriers : 


“We simply want to be recognized—not 
by sufferance but by right. We seek statu- 
tory recognition not because we want or 
expect preferential treatment as Government 
employees, rather because we think that a 
Goverament which imposes upon private 
employers the responsibility of dealing with 
its employees should have no hesitancy in 
practicing what it preaches. If we do not 
seek preferential status, neither do we be- 
lieve we should be set apart from employees 
in private industry. In this connection, we 
believe there is a point of moral justice 
involved and that it is the obligation of 
government to deal with its own public 
servants on a basis comparable to that 
which is imposed upon private employers.” * 


The essentials of these amendments have 
been reported favorably on separate occa- 
sions by both a Senate and House com- 
mittee, but there has never been a vote in 
either body. 

In their formative stages—in 1949 and 
1950—these amendments were not opposed 
by the Civil Service Commission and some 


of the larger federal departments. In late 
1954, there were reports that a Presidential 
executive order would be issued ordering 
agency heads to (1) consult with employees 
on internal personnel policy and (2) recog- 
nize the right of union officials to represent 
members on grievances.* During the hear- 
ings held in 1956, however, the Civil Service 
Commission, the Post Office and the De- 
fense Department opposed the amendments. 
They argued that the legislation was not 
necessary inasmuch as (1) employee repre- 
sentatives have the opportunity to present 
their views to administrators and (2) gov- 
ernment agencies have established machinery 
for grievance settlement. They maintained 
that the enactment of a specific statute 
would establish “detailed and inflexible pro- 
cedures which could not be readily changed.” 
Lastly, they objected strenuously to the 
arbitration feature which they claimed 
“would seriously hamper the efficient opera- 
tion of agency programs.” ° 


Local and State 
Government Employees 


Attempts to organize significant numbers 
of state and local government employees 
were generally unsuccessful until the 1930's. 
However, two categories of employees— 
firemen and teachers—established national 
unions around World War I. Opposition 
from city authorities and boards of educa- 
tion destroyed numerous locals of both 
unions. Nevertheless, both organizations 
were able to survive, and one—the Fire- 
fighters—has succeeded in organizing much 
of its jurisdiction. Neither union has vigor- 
ously sought formal agreements and has 
usually regarded the right to present views 
to the administration as tantamount to 
recognition. In a few instances, however, 
locals of these two unions have obtained 
formal recognization.® 

In the 1930's, two newly created unions— 
the American Federation of State, County 
and Municipal Employees, AFL, and the 
State, County and Municipal Employees, 
C1O—entered into the state and local gov- 
ernment field. Although it had fewer mem- 
bers, the CIO affiliate vigorously demanded 
formal recognition of its locals. The AFL 
affiliate saw the value of collective 
agreements and began to request recogni- 


soon 


* See work cited at footnote 1, at pp. 351-377. 
See also James A. Brownlow, ‘‘Collective Bar- 
gaining in the Federal Service,’’ Government 
Standard, November 8, 1957, p. 3. 

3 84th Cong., United States Senate, Committee 
on Post Office and Civil Service, ‘‘Union Recog- 
nition,’’ p. 285. 
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*See work cited at footnote 3, at pp. 256-259 
and 270-271. 

5 See work cited at footnote 3, at pp. 130-186. 

* American Federation of Teachers, Organiz- 
ing the Teachers Profession (Glencoe, Illinois, 
1956), pp. 278-279; American Teacher, March, 
1957, p. 1, and December, 1957, p. 17. 
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Labor relations are essentially hu- 
man relations and, as such, cannot 
be examined in a test tube or con- 
trolled by a formula. 

—Jerome D. Fenton 


tion.” Both unions were moderately suc- 
cessful in obtaining some sort of recognition, 
primarily from local government units, that 
is, cities, counties and school boards. The 
number of these agreements has steadily 
increased. In 1957, President Arnold Zander 
of the newly merged American Federation 
of State, County and Municipal Employees 
(AFSCME) indicated that 445 local unions 
of councils had some type of formal agree- 
ment with the employing authorities.” This 
represented slightly less than one third of 


the locals in the federation. In addition, 
other unions—the Teamsters, the Street 
Railway Employees, the Building Service 


Employees, the Electrical Workers and the 
Transport Workers—have negotiated con- 
tracts with other local government units. 
Legal authorities have generally advised 
against a governmental unit entering into 
an agreement with a union.’ As a result, 
many of the so-called agreements are simply 
unilateral declarations by the governmental 
embodying some sort of recognition 
of the union, and other clauses covering 
wages, hours and working conditions. In 
1956, the Civil Service Counsel of the 
AFSCME reported that of the 330 agree- 
ments in existence, 120 were bilateral work- 
ing agreements and 210 were “unilateral 
statements of policy” or “resolutions.” ’ 
Although unilateral recognition is more preva- 
lent, the AFSCME has indicated its preference 
for bilateral agreements and will undoubt- 
edly increase their number in the future.” 


unit 


While governmental units have hesitated 
to sign formal bilateral agreements, those 
which have granted union recognition— 
either in a bilateral or unilateral manner— 
have usually granted exclusive recognition 
to the union. A study by the New York 
City Department of Labor shows that ap- 


™ See work cited at footnote 1, at pp. 216-219 

8’ American Federation of State, County and 
Municipal Employees, The Public Employee, 
October, 1957, p. 1. 

®Charles S. Rhyne, Labor Unions and Mu- 
nicipal Employee Law (Washington, 1946), pp 
150-155. 

” American Federation of State, 
Municipal Employees. Proceedings, 
nual Convention, p. 16. 

11 See work cited at footnote 8. 

"2 City of New York, Department of Labor. 
Extent of Recognition and the Bargaining Unit 


and 
An- 


County 
Tenth 


Government Service 


proximately 62 per cent of the governmental 
units which answered the department's re- 
quest for information indicated that they 
granted the union exclusive recognition. 
Twenty-six per cent of the governmental 
units stated that they granted exclusive 
recognition for members only. A few of 
the governmental units indicated that they 


had granted the union a union shop or 
maintenance-of-membership clause.” 
In early 1958, the Cities of New York 


and Philadelphia embarked on a labor re- 
lations program involving exclusive recog- 
nition of their labor bilateral 
agreement was signed in Philadelphia granting 


unions. A 


exclusive bargaining rights for 18,000 non- 
uniformed employees of District Council 33 
of the AFSCME. In New York, Mayor 
Wagner issued an executive order provid- 
ing exclusive recognition for a union re- 
ceiving a majority vote in bargaining units. 
recognition for state employee 
locals is rare. In Illinois, the 1951 legisla- 
ture authorized the and 
universities to enter into with 
employees. Negotiations between a person- 
nel officer and union representatives 
embodied into an agreement covering recog- 


Formal 


states lleges 


agreements 
are 


nitions, grievances, seniority, hours, vaca- 
tions, wages, sick leave and other conditions 


of employment. The agreement reached 
covers six campuses, but is never signed 
by the two parties. Instead, the labor 


representative signs a letter (prepared by 
the administration) containing the agreed 
Agreements exist in a 
few units in other states." 


conditions.’ also 


A more frequent method utilized by state 
governors to accord recognition to unions 
is a unilateral declaration either in a formal 
executive order or an informal letter. Typical 
of the more formal type is the 1957 execu- 
tive order by Governor Leader of Penn- 
sylvania. ‘The order assures every employee 
the “right to join or to continue as a mem- 
ber of any labor organization or employee 
organization.” Administrative are 


ordered “to discuss with employees or their 


officials 


authorized representative in informal con- 
ference all matters within their com- 
in Public Employment, pp. 7-8, 16-18. For an 
evaluation of the results of granting the union 
shop. see Elmer Cross, ‘‘Experience with the 
Union Shop,"’ Public Management, January, 
1956, p. 7. 

% Richard C. McFadden, Labor-Management 
Relations in the Illinois State Service (Urbana, 
Illinois, 1954). 

'4* AFSCME claims agreements are in effect at 
Montana State Hospital, University of Colorado, 
Minnesota Railroad and Warehouse Commission, 
Utah State Training School and New Hampshire 
Highway and Public Welfare Departments 
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eat 


petence,” and “are encouraged to discuss 

proposed new rules or modifications 
of existing rules in advance of their pro- 
mulgation.” 


State No-Strike, Mediation 
and Recognition Laws 

Following the wave of post-World War 
II strikes, a number of states enacted no- 
strike laws for their employees. Generally, 
the laws provided simply that employees 
should not strike, and stated a number of 
civil penalties when the law was violated. 
An employee who struck was to be ter- 
minated by the governmental unit. Most of 
the no-strike laws provided that the ter- 
minated employee might be rehired, but 
that upon reappointment his compensation 
could not be increased for a specific period. 
In addition, an employee who was rehired 
would remain on probation for an additional 
period. For many of the states which 
passed no-strike laws during this period, 
these laws were the only statutes dealing 
with labor-management relations for their 
own employees. 

The doctrine that “public employees could 
not strike” had long been part of the com- 
mon law. Nevertheless, in two states the 
no-strike statutes were challenged in the 
courts. Two state supreme courts—New 
York and Michigan—have held the acts 
constitutional.” It is doubtful that these 
decisions in two liberal states will be over- 
looked by courts in other states should the 
no-strike laws be challenged there. Barring 
a sudden change in public opinion and 
political sentiment, it is doubtful that the 
no-strike laws will be repealed. The con- 
tribution that no-strike laws make to good 
labor-management relations in government 
has long been questioned by impartial ob- 
servers.” Nevertheless, the no-strike laws 
have focused attention on labor-management 
relations in government and may become 
the vehicle for wider recognition of unions 
in state and local government service. 

Most of the no-strike laws specifically 
permitted employees to present grievances 
—a right which had not been uniformly 
recognized. In addition, in three states— 
Pennsylvania, Michigan and Minnesota— 
a formal procedure was written into the law 
to handle unresolved grievances. In Michi- 


gan, unresolved disputes may be submitted 
to the state mediation board. The findings 
of the panels or the mediation board are 
merely advisory and not binding on the 
parties. 

While the panel system has advantages, 
its shortcomings have been recognized by 
both public administrators and union repre- 
sentatives. Management representatives be- 
lieve that the fact-finding procedure can be 
too easily abused by minority groups or 
unions. In addition, every grievance, no 
matter how trivial, may ultimately be pre- 
sented to a board. Union representatives 
point out that there is no method of se- 
curing compliance once the award is made. 
In addition, the right of the “union’—and 
not of the “employee”—to process a griev- 
ance is not specifically stated. This is par- 
ticularly important in Pennsylvania because 
of a court decision involving two discharged 
state employees. One of the employees 
claimed that he was discharged because of 
union activity. The state supreme court 
ruled that the governmental unit need not 
proceed with the panel inasmuch as the two 
discharged employees were no longer “em- 
ployees” and were not entitled to a panel. 
(Broadwater v. Otto, 370 Pa. 611, 88 Atl. 
(2d) 878 (1952).) Obviously, employees 
will hesitate to utilize a grievance procedure 
under these circumstances.” 

Although the panel system had been util- 
ized with some success in Minnesota,” pub- 
lic employees in that state secured additional 
amendments to their no-strike law in 1957. 
The amendments specifically grant the pub- 
lic employee the “right to form and join 
labor organizations” and require the gov- 
ernmental unit “to meet with the repre- 
sentatives of the employees at reasonable 
times in connection with grievances 
and conditions of employment.” The amend- 
ments also authorize the state mediation 
board to conduct elections to determine if 
employees in a given unit desire representa- 
tion. The AFSCME has indicated that it 
will probably seek similar legislation in 
other states. 


Summary 
Government employment, particularly on 
the state and local level, has grown substan- 


(Continued on page 461) 


1% New York City Transit Authority v. Loos 
et al., 30 LABOR CASES { 70,129, 154 N. Y. S. 
(2d) 209 (1956): City of Detroit v. Division 26 of 
Amalgamated Association of Street, Hlectric 
Railway & Motor Coach Employees of America 
et al., 20 LABOR CASES { 66,708, 332 Mich. 237, 
51 N. W. (2d) 228 (1952). 
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“ American Bar Association, Second Report 
of the Committee on Labor Relations of Gov- 
ernment Employees, June 27, 1955, p. 2. 

"% The Public Employee, February, 1953, p. 12. 

% Harry P. Cohony, ‘‘Membership of Ameri- 
can Trade Unions in 1956,'" Monthly Labor 
Review, October, 1957, p. 1208. 
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The Supreme Court and the NLRB 


By JOSEPH A. JENKINS 


An analysis is presented of United States Supreme Court cases, 


handed down in the last 22 years, which reviewed NLRB decisions. 


Aften noting the many legal problems that have been solved, the 
author discusses those which still 
is the’ validity of ‘‘hot cargo’’ clauses. 
ered before the Texas Hotel 


Association, 


need solutions. Among these 
This paper was deliv- 
San Antonio, Texas. 


WENTY-TWO YEARS ago the first 
National Labor Relations Act was born. 
That act guaranteed to employees the right 
to organize and bargain collectively through 
representatives of their own choosing. It 
made it an unfair labor practice prohibited 
by law for employers to interfere with such 
right or to refuse to bargain collectively 
with the representatives chosen by their 
employees. The act applied to industries 
throughout the nation—to those engaged in 
production and manufacture, as well as to 
those engaged in commerce, literally speak- 
ing. This appeared to make it conflict with 
important Supreme Court decisions drasti- 
cally limiting the scope of the federal gov- 
ernment’s authority over interstate com- 
merce, including some decisions on which 
the ink was scarcely dry.’ 

Those who drafted and enacted the Wag- 


ner Act had grave doubts as to whether 
the Supreme Court would find it constitu- 
tional.” They had attempted to meet the 


Court’s objection to the National Industrial 
Recovery Act an unconstitutional dele- 
gation of legislative power by providing in 
the Wagner Act more specific standards of 
delegation, transferring administration from 
the industry group to an administrative 
agency patterned after the Federal Trade 
Commission, and by substituting judicial 


295 


as 


1 Schechter Poultry Company v. U. 8. 
U. S. 495 (decided May 27, 1935). 

2 Legislative History of the N. L. R. A., 1935 
(United States Government Printing Office, 


1949), Vol. II, pp. 2302-2411 (remarks of Senator 
Hastings). 

‘See statement of Representative Connery of 
June 3, 1935, 
3096. 


in work cited at footnote 2, at p. 
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enforcement for the sanction of public dis 
approval * as provided in NRA. 

The two main questions involved in the 
constitutionality of the Wagner Act were 
(1) whether it was consistent with the 
quirements of due process of law and (2) 
whether the commerce clause supported the 
During the 


re 


exercise of federal jurisdiction. 
first month, before the first National Labor 
Relations Board had accepted any cases, a 
voluntary committee of more than 50 law- 
vers, many of real distinction, advised the 
that the act unconstituttonal.* 
They said it was established constitutional 
doctrine that for the government to say to 
an employer that he could not with impunity 
discharge an employee for joining a union 
was so great an interference with the employ 
to a denial of due 
also opined that it 


public was 


er’s rights as to amount 
process law.” They 
was beyond the constitutional powers of the 


federal government to regulate labor rela 
tions except in interstate transportation 
These questions were almost immediate] 


raised by employers challenging the validity 
of the act in suits to enjoin the 
conduct of Board proceedings. Many United 
States district courts granted injunctions 
against the mere holding of administrative 
hearings by the Board on the ground that 
the hearings were a useless and expensive 


seeking 


* National Lawyers Committee of the Ameri- 
can Liberty League. 

Adair v. U. 8., 208 U. S 
v. Kansas, 236 U. S. 1 (1915) 

®* Hammer v. Dagenhart, 247 U. S. 251 
Five years earlier, the Court had upheld the 
constitutionality of the Railway Labor Act, in 
Texas & New Orleans Railroad Company 1 
Brotherhood of Railway & Steamship Clerks, 281 
U. S. 548 (1930). 


161 (1908); Coppage 


(1918) 
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The author is a member of the Na- 
tional Labor Relations Board. 


annoyance to the employer and based upon 
a clearly unconstitutional act. 

The act was virtually ineffective until the 
constitutional questions were resolved. In 
May, 1936, the Court threw further doubt 
as to their resolution by its decision invali- 
dating the Bituminous Coal Act, which 
sought to regulate labor relations in the 
coal-mining industry, as an unconstitutional 
delegation of legislative power and beyond 
the reach of the commerce clause.’ In the 
1934-1936 period, the Supreme Court ren- 
dered 12 decisions declaring invalid legis- 
lative measures of the New Deal. 

However, starting in March, 1937, that 
tribunal upheld every New Deal law pre- 
sented to it, including some that were basi- 


cally similar to earlier statutes which it 
had nullified. A veritable revolution in the 
jurisprudence of the Supreme Court—ap- 


propriately characterized as “Constitutional 
Revolution, Ltd.”"—took place. The Su- 
preme Court recognized that to attempt, 
Canute-like, to hold back indefinitely the 
waves of ever-increasing governmental au- 
thority was for it to set itself an impossible 
task. In 1951, Justice Roberts (the man 
whose switch, more than anything else, is said 
to have “saved the Nine” in 1937) declared: 
“Looking back it is difficult to see how the 
Court could have resisted the popular urge 
for uniform standards throughout the country 
—for what in effect was a unified economy.” * 

On April 12, 1937, the Court decided the 
first five Board cases to reach it. In Jones 
& Laughlin Steel Corporation, a five-to-four 
majority of the Court upheld the constitu- 
tionality of the National Labor Relations 
Act of 1935. The precedents limiting the 
scope of the federal government’s authority 
over interstate commerce were not followed. 
“These cases,” laconically stated the Court, 


“are not controlling here.” Instead, the 
Court gave the federal power over inter- 
state commerce its maximum sweep. Mines, 
mills and factories, whose activities had 
formerly been decided to be “local” and, 
hence, immune from federal regulation, were 
held to affect interstate commerce directly 
enough to justify Congressional control. 
There is little doubt that, as the dissenting 
Justices in Jones & Laughlin protested, the 
Congress had exercised a power of control 
over purely local industry beyond anything 
theretofore deemed permissible. Indeed, as 
the dissenters accurately stated, in charac- 
terizing the effect of the Court’s reinterpre- 
“Almost 


tation of the commerce power: 
anything—marriage, birth, death—may in 
some fashion affect commerce.”" Reject- 


ing the due-process argument, the Court noted : 


“The Act does not compel agreements be- 
tween employers and employees. It does 
not compel any agreement whatever. 

The theory of the Act is that free oppor- 
tunity for negotiation with accredited repre- 
sentatives of employees is likely to promote 
industrial peace and may bring about the 
adjustment and agreements which the Act 
in itself does not attempt to compel.” 

Later, Robert H. termed 
decision the most far-reaching victory ever 
won in the Supreme Court on behalf of labor.” 


Jackson that 


After that decision, most of the important 
industries of the country recognized the act 
as the law of the land and began to obey 
Some did not obey it. The Board was 
So were the courts." 


it. 
in business. 

The Board was charged with effectuating 
different and sometimes irreconcilable goals, 
for example, “encouraging the practice and 
procedure of collective bargaining” and 
“protecting the exercise by workers of full 
freedom of association and designation of 
representatives of their own choosing.” Grant- 
ing an election in the face of an existing con- 
tract may afford “full freedom” of designation 
of representative, but it hardly serves to stabi- 
lize working conditions and it may be doubted 


‘Carter v. Carter Coal Company, 298 U. S. 
238 (1936) (Justice Cardozo dissenting). 

8 Corwin, Constitutional Revolution, Ltd. 
(1941): Schwartz, The Supreme Court; Con- 
stitutional Revolution in Retrospect (1957), pp. 
23-25. 

* Owen J. Roberts, 


The Court and the Con- 


stitution (Harvard University Press, 1951), p. 
61. 

1 1 LABOR CASES { 17,017, 301 U. S. 1, 41. 

1 At p. 99. 

At p. 45. 

13 The Struggle for Judicial Supremacy (1941), 
p. 214. 


% From 1935 to June 30, 1956, the courts of 
appeals have reviewed 1,633 Board decisions, en- 
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forcing in full 977, or 59.8 per cent, and setting 
aside 284, or 17.4 per cent. Of the remainder, 
327 modified the Board orders, 11 partially 
enforced and partially remanded to the Board, 
and 34 remanded to the Board (Twenty-first 
Annual Report of the National Labor Relations 
Board (1956), p. 183). Approximately six per 
cent of these decisions of the courts of appeals 
were reviewed by the Supreme Court. In all, 
the Court has reviewed 110 Board decisions, 
enforcing in fuil approximately 70 per cent, 
modifying approximately 18 per cent and 
setting aside 12 per cent. There are no avail- 
able statistics as to the number of petitions for 
certiorari denied by the Court. 
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The supervisor is the starting point 
of most all situations where trouble 


could arise. As the liaison man be- 
tween upper levels of management 
and employees, it is imperative that 
he be qualified to cope with many 
situations.—Harris W. Botruff, vice 
president, industrial and public re- 
lations, Sealed Power Corporation. 


if it encourages “collective bargaining.” The 
Board was empowered to prevent any person 
from engaging in any unfair labor practice 
affecting commerce listed in Section 8 in gen- 
eral terms, by such order as will effectuate the 
policies of the act. It was empowered to 
decide whether an employer unit, craft unit, 
plant unit, or subdivision thereof was the 
unit appropriate for the purposes of collec- 
tive bargaining. Its power was not to be 
“affected by any other means of adjustment 
established by agreement, law, or other- 
(Section 10(a).) 

Each substantive word in Section 8 raised 
Each 


wise.” 


questions, and has been questioned. 
power granted to the Board raises ques- 
tions, and has been questioned. The 1947 
amendments, which changed the Wagner 
Act into the Taft-Hartley Act, sought to 
bring about a new balance of power in col- 
lective bargaining, giving the Board new 
duties of protecting “the rights of the public 
in connection with labor disputes, the rights 


of individual employees in their relations 
with labor organizations whose activities 
affect commerce” as well as with employ- 
ers,” and the legitimate rights of both em- 


ployees and employers in their relations 
affecting commerce. To these ends, signifi- 
cant changes were made, each creating new 
problems in statutory construction for the 
Board and for the courts. Wagner Act 
decisions of the Supreme Court were re 
flected in certain of the 1947 amendments; 
were and others were ap- 
proved. For example, the Court, having 
deference for the expertise of the Board in 
interpreting general statutory terms, had 
sustained the Board’s holdings that “inde- 


some rejected 


4% See Cox, “Some Aspects of the Labor Man- 


agement Relations Act, 1947,"' 61 Harvard Law 
Review 46 (1947) 

% NLRB v. Hearst Publications, Inc., 8 LABOR 
CASES 51,179, 322 U. S. 111 (1944) (independent 
contractors): Packard Motor Car Company v. 
NLRB, 12 LABOR CASES { 51.240, 330 U. S. 485 
(1947) (foremen). 

1 International Association of Machinists, 
Tool & Die Makers Lodge 35 v. NLRB, 3 LABOR 


CASES { 51,103, 311 U. S. 72 (1940). 
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pendent contractors” and “foremen” were 
“employees” and entitled to the protection 
of the act.” Congress rejected these inter- 
pretations by amendment of Section 2(3) 
and Section 14(a). The Court had similarly 
sustained the Board’s finding that an em- 
ployer was responsible for the acts of third 
persons if the employees had just cause to 
believe such persons were acting for the 
employer.” Congress narrowed the 
for imputing responsibility to employers in 
Section 2(2). 30th the Court and the 
3oard had recognized the right of employ- 
ers to express their views to employees on 
labor matters, provided that threats and 
promises were avoided as means of persua- 
Section 8(c) incorporated this rec- 


base 


sion.” 
ognition. 

Supreme Court 
significant con- 
Jones & Laugh- 


The first decisions of the 
on the 1935 Act presented 
stitutional problems. After 
lin and the other due-process questions de- 
cided the same day, the Supreme Court had 
few constitutional questions to decide under 
the Wagner Act. However, there is serious 
question whether the pre-1937 Court would 
have found adequate statutory limitation by 
prescribed standards for the exercise of the 
powers delegated to the Board.” No serious 
attack was made on the adequacy of the 
standards for the broad delegation of power 
to the Board. When, as a collateral matter, 
the adequacy of the standards for the Board's 
determination of the unit appropriate for 
the purposes of collective bargaining was 
raised, the Court found adequate the touch- 
stones provided by Congress: “the employer 
unit, craft unit, plant unit, or 
thereof.” * The Court would have dismissed 
any further attack by finding the general 
terms of the statute concrete as 
the complicated 
such a field of delegated authority permit.’ 
fairness ot 


subdivision 


to be “as 


factors for judgment in 


1 


Few questions concerning the 
Board procedures or procedural due process 
came to the Court. 

After the 1947 
was barraged with 
tions from labor organizations. 


amendments, the Court 


constitutional 
It held that 


boycotts did 


conten 


the proscription of secondary 


not violate the First, Fifth or Thirteenth 
% NLRB v. Virginia Electric & Power Com- 
pany, 5 LABOR CASES { 51,124, 314 U. S. 469 


(1941) 

”% Cf. Panama Refining Company v. Ryan, 293 
U.S. 388, 430 (1935) 

2° Pittsburgh Plate Glass Company v. NLRB, 
4 LABOR CASES { 51,122, 313 U. S. 146 (1941) 

21 See National Broadcasting Company v. U. 
319 U. S. 190, 216 (1943) 


Amendments.” It found that injunctions 
against strikes by labor organizations did 
not violate the Thirteenth Amendment.” 
It upheld the constitutionality of the non- 
Communist affidavit provision in Section 
9(h) as it relates to a requirement that un- 
ion officers be “not a member of the Com- 
munist Party or affiliated with such party.” ™ 
It would seem that few significant consti- 
tutional questions involving the present act 
remain undecided. 


I should like to sketch broadly the many 
other questions which have confronted the 
Board and to which the Supreme Court 
has furnished answers, and to point out 
some questions which remain for the Court 
However, I will refrain f 


to decide. from 
the jurisdictional 


discussing 
any length. 


dilemma at 


General Scope of Board's Authority 


Many of the resolved questions involve 
the relation of the Board, as an administra- 
tive agency, to the courts. During the first 
year after July 5, 1935, Board lawyers were 
faced with &3 petitions for injunctions against 
the conduct of Board proceedings, each of 
them based on the claim that the proceeding 
would cause irreparable damage to the 
petitioner.” The question of the power of 
the district courts to disrupt proceedings 
was answered -by the Supreme Court by 
conditioning judicial relief upon an exhaus- 
tion of administrative remedies.” 

From the beginning, the Board has been 
faced with the question of which of its 
actions are subject to judicial review and 
the scope of such review. The Court early 


decided that directions of elections and cer- 
tifications are not directly reviewable.” It 
also indicated that such proceedings might 
be reviewable in an original equity suit in 
the District of Columbia if there was a 
“showing of unlawful action by the Board 
and resulting injury by way of de- 
parture from statutory requirements or from 
those of due process.”* The requisite 
“showing” for review remains unknown. 
In Leedom v. Kyne.™ the United States 
Court of Appeals for the District of Colum- 


bia Circuit sustained the district court's 
jurisdiction to set aside a certification in 
which the Board had departed from the 


provision in Section 9(b)(1) by including 
professional employees and a few nonpro- 
fessional employees in*the same bargaining 
unit without giving the professional em- 
ployees an opportunity to vote against such 
inclusion. The court regarded the oppor- 
tunity to obtain judicial review by means of 
an appeal from a final order in an unfair 
labor practice proceeding as too remote and 
conjectural to be considered, under the cir- 
cumstances, an adequate remedy to the 
Board’s “violation of a statutory require- 
ment.” The Supreme Court has granted 
certiorari.” From the beginning, the Court 
imposed upon itself and upon reviewing 
courts judicial restraint in substituting judi- 
cial judgment for the judgment of the 
Beard, especially in findings of fact or de- 
termination of questions of mixed fact and 
law, such as the meanings of general statu- 
tory terms, with the exception of the mean- 
ing to be given “affecting commerce” or 
obstructions” to the free flow 
of “commerce.” The 1947 amendments 
enlarged the scope of judicial review.” 


“substantial 


2 J[BEW, Local 501 v. NLRB, 19 LABOR CASES 
€ 66,348, 341 U. S. 694 (1951). 

“NLRB v. Local 74, United Brotherhood of 
Carpenters & Joiners, 19 LABOR CASES { 66,349, 
341 U. S. 707 (1951). 

American Communications Association v. 
Douds, 18 LABOR CASES { 65,760, 339 U. S. 382 
(1950): Osman v. Douds, 18 LABOR CASES 
£ 65,807, 339 U. S. 846 (1950). The Court was 
equally divided on the constitutionality of the 
requirements relating to belief in and teaching 
of ‘‘the overthrow of United States Government 
by force."’ The question of the impact of the 
decision in Yates v. U. S. (June 17, 1957) upon 
Section 9(h) is outside the scope of this speech. 

°° First Annual Report of the NLRB (1936), 
p. 49; Second Annual Report of the NLRB 
(1937), pp. 31, 36-40. 

* Myers v. Bethlehem Shipbuilding Corpora- 
tion, 1 LABOR CASES { 17,024, 303 U. S. 41 
(1938): Newport News Shipbuilding Corporation 
v. Schauffler, 1 LABOR CASES { 17,025, 303 U. S. 
54 (1938). 

7 In re NLRB, 1 LABOR CASES 
U. S. 486 (1938). 


{ 17,036, 304 
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Inland Empire District Council, etc. v 
Millis, 9 LaBoR CASES { 51,211, 325 U. S. 697 
(1945). 

* Leedom v. Kyne, 33 LABOR CASES { 70,954, 


249 F. (2d) 490 (CA D. of C., 1957). 
“Cert. granted January 13, 1958, 355 U. S. 
22. 


"a P. S. Guss v. Utah Labor Relations Board, 
32 LaBor CASES { 70,563, 353 U. S. 1; Amalga- 
mated Meat Cutters, Local 427 v. Fairlawn 
Meats, Inc., 32 LABOR CASES ° 70,564, 353 U.S 
20; and San Diego Building Trades Council v. 
Garmon, 32 LABOR CASES § 70,565, 353 U. S. 26 
(March 25, 1957). 

“= For example, Consolidated Edison Company 
v. NLRB, 1 LABOR CASES {§ 17,038, 305 U. S. 197 
(1938): NLRB v. Hearst Publications, Inc., 8 
LABOR CASES { 51,179, 322 U. S. 111 (1944). See 
also Universal Camera Corporation v. NLRB, 
19 LABOR CASES { 66,191, 340 U. S. 474, 490 
(1951), where the Court noted: ‘‘Our power to 
review the correctness of application of the 
present standard [that the findings of the Board 
with respect to questions of fact shall be con- 
clusive if supported by substantial evidence on 
the record considered as a whole] ought seldom 
to be called into action.”’ 
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deference has been paid to the 
grant to the Board of authority to fashion 
a remedy which will effectuate the policies 
of the act. 


Similar 


Board's Power over Remedies 


The Court early sustained the 
power permanently to forbid an employer 
to recognize an employer-dominated organiza- 
tion as the representative of his employees 

It has upheld the (1) to 
order an employer to reimburse employees 
for dues checked off and paid over to a 
* (2) to order back 


Board's 


Soard’s power 


dominated organization, 
for job applicants denied employment 
because of their union affiliations or sym- 
pathies,” (3) to ignore state unemployment 
benefits in calculating back pay” and (4) to 
change its method of calculating back pay 
from the lump-sum method to the calendar- 


pay 


quarters method.” 

However, in an early case, the Court held 
that the Board had exceeded its powers in 
ordering an employer to reimburse govern 
ment relief agencies for sums paid to 8(3)’s 
(those discriminatorily discharged) and there- 
after deducted from their gross back pay.” 

The Court noted in a later case (Southern 
Steamship Company, 5 Lapor Cases § 51,139, 


316 U. S. 31, 46) that the Board’s power 
to order “ ‘such affirmative action, including 
reinstatement of employees . . . as will 
effectuate the policies of the Act’... 1s 


of considerable breadth, and the courts may 
not lightly disturb the Board’s choice of 
remedies. But this discretion has its 
limits.” 

The limit to this discretion was before 
the Court this term in the Bowman case.” 
There the Board applied its usual remedy 
in cases of unlawful assistance te a umon 
by ordering the employer not to recognize 

% NLRB v. Pacific Greyhound Lines, 1 LABOR 
CASES { 17,028, 303 U. S. 272 (1938): NLRB v 
Pennsylvania Greyhound Lines, 1 LABOR CASES 


§ 17.027, 303 U. S. 261 (1938): NLRB v. New- 
port News Shipbuilding 4 Dry Dock Company, 
2 LABOR CASES { 17,050, 308 U. S. 241 (1939): 


2 LaBorR CASES 


NLRB v. Falk Corporation, 
H, J. Heinz Com- 


€ 17,053, 308 U. S. 453 (1940): 
pany v. NLRB, 3 LaBor CASES £51,107, 311 
U. S. 514 (1941): Westinghouse Electric & 
Manufacturing Company v. NLRB, 3 LABOR 
CASES $51,115, 312 U. S. 660 (1941): NLRB v 
Southern Bell Telephone & Telegraph Company, 
6 LABOR CASES { 51,160, 319 U. S. 5O (1943): 
Wallace Corporation v. NLRB, 9 LABOR CASES 
€ 51,187, 323 U. S. 248 (1944). 


“* Virginia Electric & Power Company v. 


NLRB, 7 Laspor CASES 51,161, 319 U. S. 533 
(1943) 
% Phelps Dodge Corporation v. NLRB, 4 


S. 177 (1941). 
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Man is free and society has lasting 
order and stability only when the 
rule of law is accepted not only be- 
tween individuals but also between 
the individual and his government. 
—William P. Rogers, Attorney Gen- 
eral of the United States. 


certified 


the assisted union unless it was 

by the Board. Because the assisted unio! 
was not in compliance with the filing re 
quirements of the act and could not Db 
certified without complying, the court ol! 
appeals, citing the Supreme Court’s Oats 


Flooring decision,” struck the requirement 
of certification from the Board’s order.“ 
The Board required the employer to po 

a notice which mentioned by name the as 
The court of appeals 
the ground 
Board 


rival. 
requirement 


sisted union’s 
eliminated this 
that it might be taken to indicate a 
the named union lf 
exceeded its authority, the 


on 


the 


preference for 
Board’s order 
question remained whether the court of ap 
peals could rewrite the order rather that 
remand it to the Board for consideration o 
In seeking certio 


other possible remedies. 
rari on this latter point, the Board pointed 
particularly to the Supreme Court’s obser- 
vation in the Phelps Dodge case 

“Because the relation of remedy to polic 
matter for administrative 


must not enter the a 


is peculiarly a 


competence, courts 


lowable area of the Board’s discretion and 
must guard against the danger of sliding 
unconsciously from the narrow confines ot law 
into the more spacious domain of policy.” * 


The Supreme Court held that the Board’s 


discretion is limited by the requirement that 
the remedy must be “appropriate” to the 
* NLRB v. Gullett Gin Company, 19 LABOR 


361 (1951) 
Bottling 


CASES { 66,123, 340 U. S 
NLRB v. Seven Up 


Company o/ 


Miami, Inc., 22 LABOR CASES * 67,329, 344 U.S 
344 (1953). 

SNLRB v. Republic Steel Corporation, 3 
LABOR CASES € 51,101, 311 U. S. 7 (1940) 

”" NLRB vw. District 5 UMW, and Bowman 


Transportation, Inc., cert. granted, 352 U. S. 999 
(February 25, 1957) 

“United Mine Workers 1 Arkansas 
Flooring Company, 30 LABOR CASES ° 69,907, 351 
U. S. 62 (1956). which the Board in its brief in 
the Bowman case views as holding merely that 

failure to comply with the filing 


a union's 
requirements did not authorize a state court to 
within the ambit of 


act in a situation coming 
the federal act 
“NLRB v. District 50, UMW, and Bowman 


31 LABOR CASES * 70,248 
of C., 1956) 
at p. 194 


Transportation, Inc., 
237 F. (2d) 585 (CA D 
“ Cited at footnote 35 


Many companies have developed 
planned training programs to meet 
their replacement needs. Some firms 
are alse making allowance for future 
manpower requirements for growth 
and expansion.—Charles W. Davis, 
editor, The Personnel Administrator. 


circumstances of the “particular situation,” 
and found that the Board had abused its 
discretion by conditioning figure recogni- 
tion of an assisted noncomplying unien on 
a certification rather than upon “an election, 
aiter a lapse of time and under proper safe- 
guards.” It sustained the Board’s conten- 
tion that the reviewing court had no authority 
to modify the Board order, vacating the 
judgment with instructions to remand to 
the Board for further proceedings. The 
decision indicates that the Board has power 
to make “an arrangement with another ap- 
propriate agency, state or federal, for the 
conduct of the election under conditions 
prescribed by the Board.” This suggestion 
raises unexplored possibilities in the coop- 
eration between federal and state agencies 
in the implementation of the federal act. 

The relation of remedy to policy also 
involves questions of the limits to judicial 
discretion to withhold the judicial remedy 
of contempt. 


The Court has pointed out that the act 
“contemplates cooperation between the Board 
and the Courts of Appeal both at the en- 
forcement and the contempt stages in order 
to effectuate its purposes. It consigns cer- 
tain statutory functions to each, and where 
the Board has acted properly within its 
designated sphere, the court is required to 
grant enforcement of the Board’s order. 
The decree, like the order it enforces, is 
aimed at the prevention of unfair labor 
practices, an objective of the Act, and so 
long as compliance is not forthcoming that 
objective is irustrated. It is for this reason 
that Congress gave the judicial remedy of 
contempt as the ultimate sanction to secure 
compliance with Board orders. The grant- 
ing or withholding of such remedial action 


is not wholly discretionary with the court. 
This is true not only under the National 
Labor Relations Act but also under general 
principles of equity jurisprudence.” “ 

This statement raises the question of the 
limits to be placed upon the discretion of 
the Court. It also raises the question 
whether the Court would still find, as it did 
in 1940, that only the Board may bring 
contempt proceedings.” 

But these are technical problems, of more 
interest to the Board than to those who 
are affected by the Board’s policy deter- 
minations in matters of substantive law. 

The Supreme Court’s decisions on matters 
of substantive labor law may be divided, for 
convenience of discussion, into four main 
categories: (1) limits to the scope of Sec- 
tion 7, (2) the bargaining process, (3) the 
collective bargaining contract and (4) unfair 
labor practices. 


Limits to Scope of Section 7 

Despite the broad language of Section 7, 
the Court early excluded a number of con- 
certed activities from the protection of the 
Wagner Act by refusing to find unfair labor 
practices in discharges or other disciplinary 
action. In others, the Court appeared to 
balance the employees’ need for concerted 
activity against the employer’s right to pre- 
vent disruption of his business. 

The earliest cases involving charges of 
discrimination in hire or tenure of employ- 
ment illustrate both principies. The right 
of an employer to engage in business during 
an economic strike was balanced against the 
right of employees to strike by permitting 
him to hire permanent replacements during 
the strike and requiring only that he rein- 
state “as many of the strikers as there were 
vacant places to be filled” at the end of 
the strike, on a nondiscriminatory basis.“ 
Strikers who engaged in a sit-down strike— 
“an illegal seizure and retention of the 
buildings” of the employer—effectively pre- 
venting him from continuing to engage in 
his own business during a strike, were de- 
nied reinstatement because such a strike 
“was illegal in its inception and prosecu- 
tion.” In the Fansteel case, the Court said: 


“% NLRB v. District 50, UMW, and Bowman 
Transportation, Inc., 34 LABOR CASES { 71,257, 
355 U. S. 453 (1958), decided February 3, 1958. 
I do not have time here to explore the possible 
further implications of this decision upon the 
Board’s handling of questions arising under 
Sec. 9(c) and involving noncomplying unions 
claiming to represent employees. 

4 NLRB v. Warren Company, Inc., 29 LABOR 
CASES { 69,595, 350 U. S. 107 (1955). 
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*% Amalgamated Utility Workers v. Consoli- 
dated Edison Company, 2 LABOR CASES ° 17,055, 
309 U. S. 261 (1940). 

“ NLRB v. Mackay Radio & Telegraph Com- 
pany, 1 LABOR CASES { 17,034, 304 U. S. 333, 346 


(1938). 
* NLRB v. Fansteel Metallurgical Corpora- 
tion, 1 LABOR CASES £ 17,042, 306 U. S. 240 


(1939). 
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OF 


This year about 390,000 bachelor’s 
degrees and an additional 80,000 
graduate degrees will be granted by 


our colleges and universities. This 
means that in the next few months 
literally thousands of well trained 
men and women will be entering the 
labor market. —James P. Mitchell 


“When the employees resorted to that 
sort of compulsion they took a position 
outside the protection of the statute and 
accepted the risk of the termination of their 
employment upon grounds aside from the 
exercise of the legal rights which the statute 
was designed to conserve.” 

The outside employees who helped them 
hold the company’s building were similarly 


denied reinstatement. This decision left 
open the question whether such tactics 
would have been protected had the em- 
ployees engaged in an unfair labor practice 
strike rather than one which the Court 
found to have been economic. That ques- 
tion was answered in the negative by the 


Court in Southern Steamship by refusing 
reinstatement to sailors who struck to pro- 
test their employer’s refusal to bargain with 
a certified union, but whose strike amounted 
to mutiny under other federal statutes.“ In 
a recent case,” a majority of the Supreme 
Court described the Fansteel case as “dis- 
charge, for tortious conduct, violence or sit- 


down strike,” and Southern Steamship as 
“discharge of seamen for disobedience on 
shipboard while away from home port.” 


This rationale leaves open to question whether 
the Court would balance the tort against the 
provocation and the extent to which the 
Court would find strikers who had not 
directly participated in the unprotected 
activity barred from reinstatement because 
of the character of the strike. 

This which 
and Southern Steamship is 
which has come up to the Court under the 
Act involving analogous em- 
misconduct—the “handbill” of 
In the “handbill” 
impasse in bargaining developed, a group 


distinguishes Fansteel 
the only 


case 
case 


Taft-Hartley 
1oVvee case 


pl 
1953.” case, when an 


of television station technicians began picketing 


*% Southern Steamship Company v. NLRB, 
LABOR CASES { 51,139, 316 U. S. 31 (1942). 

#® NLRB v. Local Union No. 1229, IBEW, 
LABOR CASES { 68,000, 346 U. 464 (1953), 
p. 477, note 13. 

5% For an extensive discussion of this case, see 
Patterson-Sargent Company, 115 NLRB 1627 


24 


s at 
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5 


their station when they were off duty. 
During this picketing, some of them pre- 
pared and distributed a handbill which 
strongly assailed the quality of the station’s 
programs. It was signed merely “WBT 
Technicians,” and made no reference to 
their union or the labor controversy. The 
company thereupon discharged ten techni- 


cians for distributing the handbill. Finding 


this conduct of the employees “hardly less 
‘indefensible’ than acts of physical sabotage,” 
the Board held that it constituted cause for 


discharge. It treated the matter as separate 


from the labor controversy.” A majority 
of the Court, in upholding the Board’s 

order, declared: 
“Even if the attack were to be treated 
as a concerted activity wholly or 


partly within the scope of those mentioned 
in Section 7, the means used by the techni- 
cians in conducting the attack have deprived 


the attackers of the protection of that sec- 


tion, when read in the light and context 
of the purpose of the Act.” 
The Court indicated that the evil of the 


employees’ conduct was “detrimental dis- 


loyalty” to their employer's business.” 


This decision leaves open the question of 
the extent to which emplovees are protected 
by Section 7 for engaging in “other con 
certed activities” and the meaning to be 
accorded “for the purpose of 
mutual aid.” It questions 
cerning the extent to which employees may, 
with impunity, criticize their employer or 


his business in public. 


other 


also raises con- 


The Court has apparently similarly bal 
anced the employees’ right to informatio 
concerning unionism and organizational activity 
against the employer's right to prevent dis- 
ruption in his business and to determine 
the uses to which his property can be put 
There is no disruption to an employer's 
business from employees passing 


ut unior 


membership applications during their luncl 


period or distributing union circulars « 
their own time in a company parking lot 
and the Court held such activities pr 
tected.” The Court has recently stated t 
rationale explicitly: 

“No restriction may be placed on the 
employees’ right to discuss self-organizatior 


among themselves, unless the employer can 


(1956), and Lipton, ‘‘Misconduct in Concerted 
Activities Under the NLRA,"” 8 Labor Lau 
Journal 299 (May, 1957) 
*1 94 NLRB 1507, 1511 
Cited at footnote 49, at pp 176 
8% Republic Aviation Corporation v. NLRB, 9 
LABOR CASES £ 51,199, 324 U. S. 793 (1945) 
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| think we have more machinery of 
government than is necessary, too 
many parasites living on the labor 
of the industrious.—Jefferson, in a 
letter to William Ludlow. 


demonstrate that a restriction is necessary 
to maintain production or discipline.” ™ 

This rule leaves open the extent of the 
restrictions which may be placed upon the 
employees’ right to discuss organization 
with nonemployee organizers on their own 
time but on company property. Here the 
Court has found that the employer’s right 
to the use of its facilities outweighs the 
employees’ right to outside information con- 
cerning unionism “when the usual methods 
of imparting such information are ‘readily 
available’.”. Also here, on the other hand, 
the Court has said that “if the location 
of a plant and the living quarters of the 
employees place the employees beyond the 
reach of reasonable union efforts to com- 
municate with them, the employer must 
allow the union to approach his employees 
on his property.” 

Thus, the employer cannot refuse to per- 
mit a union to rent the only meeting hall 
in a company town.” The perimeters of 
“usual methods of imparting information,” 
“readily available” and “reasonable union 
efforts to communicate” remain for judicial 
determination. 

The Court has yet to determine the bal- 
ance among the employer’s property rights, 
the employer’s freedom to set forth his own 
noncoercive views on unionization, and the 
effect upon his simultaneous limitation of 
the employees’ rights to use the same means 
he took for expressing his opinion. The 
Supreme Court has heard argument in two 


cases presenting various aspects of these 
interrelations. In the Nutone case,” the 
Board held that it was not a violation of 
the act for an employer to enforce a non- 
discriminatory rule against’ distribution of 
literature in the plant against employees, 
even though he distributed his own litera- 
ture in the plant. The United States Court 
of Appeals for the District of Columbia 
Circuit reversed the Board on the ground that 
the employer, by distributing literature, had 
destroyed the reason for the rule: his in- 
terest in avoiding littering in the plant. In 
the Avondale case,” the Board held that a 
no-solicitation rule was applied unlawfully 
when the employer discriminated against 
prounion oral solicitation while permitting 
antiunion solicitation by super- 
visors. The Court of Appeals for the Fifth 
Circuit held that there was no substantial 
evidence that the rule had been discrimina- 
torily invoked or applied. It is the Board’s 
view that the employer’s proprietary inter- 
ests are paramount when all normal channels 
for the distribution of literature continue to 
be available to the employees but that an 
infringement on the right to solicit for the 
union must be justified by some substantial 
countervailing employer interest in plant 
efficiency and discipline. 


coercive 


Bargaining Process 

Although a primary purpose of the act 
is “encouraging the practice and procedure 
of collective bargaining,” the Supreme Court 


has passed upon relatively few questions 
relating to the collective bargaining process. 
It has considered the circumstances estab- 
lishing that the employer must deal with 
a union claiming to be the representative 
of a majority of its employees in an appro- 
priate unit,” the adequacy of a request for 
bargaining ® and the duration of the duty 
to recognize a certified union as majority 
representative.” Under the Railway Labor 
Act and the Wagner Act,” the Court out- 


Babcock & Wilcox Company, et 
7 69,911, 351 U. S. 10 


NLRB v. 
al., 30 LABOR CASES 
(1956). 

®* NLRB v. Stowe Spinning Company, 16 
LABOR CASES { 64,991, 336 U. S. 226 (1949). 

% United Steelworkers of America, CIO, and 
Nutone, Inc. v. NLRB, 31 LABOR CASES § 70,329, 
243 F. (2d) 593 (CA D. of C., 1956), ¢ert. 
granted, 353 U. S. 921. 

3% NLRB v. Avondale Mills, 32 LABOR CASES 
{ 70,589, 242 F. (2d) 669 (CA-5, 1957), cert. 
granted, 355 U. S. 811. 

38 Brooks v. NLRB, 27 LABOR CASES { 68,835, 
348 U. S. 96 (1954), setting forth ‘‘working 
rules’ thereon. 

5° The duty to bargain does not arise until an 
adequate request has been made. A request to 
bargain relayed through a ‘‘third person with- 
out apparent authority’’ to represent the em- 
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Columbian 
Inc., 1 
297-298 


insufficient (NLRB v. 
and Stamping Company, 
§ 17,043, 306 U. S. 292, 


ployees is 
Enameling 
LABOR CASES 
(1939). 

© Brooks v. NLRB, cited at footnote 58. 

* H, J. Heinz Company v. NLRB, 3 LABOR 
CASES { 51,107, 311 U. S. 514 (1941): Virginian 
Railway Company v. System Federation No. 40, 
et al., 1 LABOR CASES { 17,022, 300 U. S. 515, 
548: and see Order of Railroad Telegraphers v. 
Railway Express Ayency, 8 LABOR CASES 
{ 51,174, 321 U. S. 342, 346. Although the statu- 
tory standards and duties are somewhat differ- 
ent, the Court has consistently relied upon 
decisions under either act in explicating the 
other. See Order of Railroad Telegraphers v. 
Railway Express Agency and NLRB v. Jones & 
Laughlin Steel Corporation, cited at footnote 10, 
at pp. 41-46. 
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The UAW, like most major unions, 
has a history of opposition to con- 


ventional profit-sharing. An April 
1949 issue of the UAW publication, 
Ammunition, vigorously attacked 
profit-sharing as an anti-union weap- 
on of employers and ‘‘a step back- 
ward.""—Chamber of Commerce of 
the United States. 


lined the duty to bargain, essentially in the 
terms ultimately incorporated in Section 
8(d) of the Taft-Hartley Act: to 
meet at reasonable times and confer in good 
faith with respect to wages, and 
other terms and conditions of employment, 
or the negotiations of an agreement, or any 
question arising thereunder, and the execu- 
tion of a written contract incorporating any 
agreement reached if requested by either 
party, but such obligation does not compel 
either party to agree to a proposal or re- 
quire the making of a concession.” 


hours, 


The Board has interpreted “other terms 
and conditions of employment” as requiring 
bargaining on such fringe-benefit matters as 
group insurance, company-owned housing, 
merit pay, Wage incentives, pensions and 
retirement, arbitration, disciplinary matters, 
seniority, price of meals, work loads and 
standards, shop rules, work schedules, and 
stock-purchase plans. The Court has passed 
on few of these. It has upheld the duty 
to bargain on discharge actions™ and on 
retirement and pension plans™ but refused 
to rule upon stock-purchase plans as a 
subject requiring bargaining “ and has never 
passed upon group health or accident in- 
surance and other subjects. The Court has 
yet to decide the limits to be placed upon 
“other terms and conditions of employment.” 


The Board has assumed that Section 8(d) 
creates “a duty to bargain over the inter- 
pretation of clauses of a collective bargain- 
ing contract the meaning of which jis in 
dispute” but that there is no duty to discuss 
or agree to modification in a contract to 
become effective prior to the time fixed in 
the contract for reopening those terms and 
In dicta in the Sands case the 


further:® “. . . we assume 


conditions.” 
Court went 


that the Act imposes upon the employe: 
the further obligation to meet and bargain 
with his employees’ representatives respect- 
ing proposed changes of an existing 
tract and also to discuss with them its true 


interpretation, if there is any doubt as to 


con- 


its meaning.” 


But the Court has not yet passed directly 
upon the question of any continuing duty 
to bargain during the term of a contract o1 
the scope of such duty. 

The Court has yet to develop any guide 
to “good faith” One 
current problem is the extent to which posi- 
tions taken in the bargaining must be sup- 
ported by reasons and data substantiating 
the reason. The Truitt case posed the long- 
debated question of whether an employer 
claiming financial inability to make a wage 
increase must back up the claim by offering 
evidence of its financial condition to the 
employees’ representative. The Court said 


during negotiations. 


“We agree with the Board that a refusal 
to attempt to substantiate a claim of in 
ability to pay increased wages may support 
a finding of a failure to bargain in good 
faith.” 

The Court did not adopt a per-se rule, 
and cautioned: 


“We do not hold, however, that in every 
case in which economic inability is raised 
as an argument against increased wages it 
automatically follows that the employees 
are entitled to substantiating evidence. Each 
case must turn upon its particular 
The inquiry musf always be whether or not 
under the circumstances of the particulat 
case the statutory obligation to bargain in 
good faith has been met.” 


facts 


The Court must still furnish a guide for 
determining “the circumstances” to be con 
sidered in requiring data. 

Part of the difficulty in determining what 
constitutes good faith arises from the fact 
that the statutory enizes the 
possibility of the parties’ reaching an im 
Neither is required to agree to a 
proposal nor to make a concession. This 
problem underlies the Supreme Court's deci 
sion in American National Insurance ( 
The decision is still to be 
the 
employer could 


sche mie recy 


passe. 


mpan\ 


Chat 


whether an 


clarified 


case involved question of 


adamantly insist upon a 


= National Licorice Company v. NLRB, 2 
LABOR CASES { 17,056, 309 U. S. 350 (1940). 

*% Inland Steel Company v. NLRB, 336 U. S. 
960 (1949). 

% Richfield Oil Corporation v. NLRB, 29 
LABOR CASES { 69,690, 231 F. (2d) 717 (enf’g 110 
NLRB 356), cert. den., 351 U. S. 909. 
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® Jacobs Manufacturing Company, 94 NLRB 
1214 (1951), enf'd, 21 LABoR CASES { 66.949 196 
F. (2d) 680 (CA-2, 1952) 

% NLRB v. Sands Manufacturing Company, 1 
LABOR CASES { 17,044, 306 U. S. 332, 342 (1939) 

* NLRB v. Truitt Manufacturing Company, 
30 LABOR CASES { 69,932, 351 U. S. 149 (1956) 
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“management prerogatives” clause which 
gave management final say on such matters 
as promotions, work schedules and demo- 
tions, discharges and disciplinary actions 
The clause was a counterproposal 
demand for arbitration of 
Upholding a re- 


for cause. 
to the union's 
these and other matters. 


versal of the Board’s finding of refusal 
to bargain, the Court said: 
We reject the Board’s holding that 


bargaining for the management functions’ 
clause proposed by respondent was, per Se, 
an unfair labor practice. ... The duty to 
bargain collectively is to be enforced by 
application of the good faith bargaining 
standards of Section 8(d) to the facts of 
each case rather than by prohibiting all 
employers in every industry from bargain- 
ing for management functions’ clauses al- 
together.” 

This statement implies that some manage- 
ment prerogatives clause proposals may evi- 
faith, The Court has supplied 
The Court also observed that 


dence bad 
no criteria. 
under Section 8(d): 

“Tt is now apparent from the statute itself 
that the Act does not encourage a party to 
engage in fruitless marathon discussions at 
the expense of frank statement and support 
of his position. And it is equally clear that 
the Board may not, either directly or in- 
directly compel concessions or otherwise sit 
in judgment upon the substantive terms of 
collective bargaining agreements.” 

We cannot assume that the Court, in this 
statement, held that the Board lacks au- 
thority to premise any finding of a refusal 
to bargain in good faith on the substantive 
terms upon which consent to any agree- 
ment was conditioned. 

The question whether an employer may 
insist that the contract provide for strike 
ballot and employee vote on any last offer 
of the employer is currently before the 
Court in the Borg-Warner case.” In that 
case, the company insisted, as a condition 
of making any agreement, upon a clause in 
which the union agreed not to call a strike 
or to reject any last offer of the employer 
unless such action was approved by majority 
vote in a secret ballot election among all 
employees in the unit. The Board dis- 
tinguished the strike-ballot provision from 
the traditional no-strike clause on the ground 
that, where a union grants a no-strike clause 
as a return for some quid pro quo, it does 


lf the wage and price instability 
that is prevented by rigid wage 
rates becomes instead instability 
of production and employment, the 
resulting inconvenience and hard- 
ship to labor, as well as to others, 
will be increased and prolonged. 

—The Guaranty Survey 


not surrender its statutory right to speak 
with finality on behalf of employees. The 
Board held this clause to be in derogation 
of the union’s status as the certified bargain- 
ing representative of the employees and 
outside the statutory area of bargaining. 
The Court of Appeals for the Sixth Circuit 
disagreed, and the Board sought review. 
The decision of the Court should be a 
significant landmark jin the law clarifying 
“the statutory area of bargaining.” 


Presumably there are limits to the pro- 
posals upon which either party may condi- 
tion any contract without manifesting bad 
faith. The question remains whether these 
limits are to be found only in the insistence 
upon illegal provisions or whether they may 
be found in the insistence upon provisions 
outside the range of mandatory subjects for 
bargaining which impair statutory or other 
rights or status of the other party. 

The proviso to Section 8(d) requires that 
a contract be continued in full force and 
effect, without resort to strike or lockout 
for 60 days after notice of desire to termi- 
nate or modify the contract, and subjects 
strikers to possible loss of status as em- 
ployees. One of the questions presented 
for determination was whether any accom- 
modation could be made for strikes pro- 
voked by unfair labor practices. In Mastro 
Plastics Corporation, the Court held that the 
notice requirement does not apply to a 
strike caused solely by an employer’s unfair 
labor practices.” In that case, the Court 
also concluded that a no-strike clause of 
the contract did not extend to such strikes. 
Another problem was how to apply the 
notice requirements to strikes for economic 
reasons during the contract term—a subject 
many diverse views have been 
advanced over the years. In the Lion Oil 
case, the Court affirmed the Board’s reading 
of the statute as permitting economic strikes 


on which 


* 21 LABOR CASES 66,980, 343 U. S. 395, 408. 

® NLRB v. Borg-Warner Corporation, 31 
LABOR CASES ‘ 70.210, 236 F. (2d) 898 (CA-6, 
1956), cert. granted, 353 U. S. 907. 
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after 60 days’ notice preceding a date on 


which the contract, by its terms, could 


properly be reopened for modification.” 


Other cases involved Section 8(d) less 
directly. The lockout as an employer means 
of self-help in maintaining a multiemployer 
bargaining unit was before the Court in the 
Buffalo Linen Supply Company case.” The 
Court specifically reserved the question of 
the limits of the legitimate use of the lock- 
out and dealt with it only “as a defense to 
a union strike tactic which threatens the 
destruction of the employers’ interest in 
bargaining on a group basis.” In approv- 
ing such lockout, the Court noted the con- 
flict that may arise between the employees’ 
right to strike and the interest of an em- 
ployer in preserving group bargaining for 
reasons of bargaining strength and uniform- 
ity of competitive position. It declared that 
“the Board correctly balanced the conflict- 
ing interests in deciding that a temporary 
lockout to preserve the multi-employer bar- 
gaining basis from disintegration threatened 
by the Union's strike action was lawful.” 
The end result of the bargaining process 
is usually agreement or a strike. However, 
there are many varieties of economic pres- 
sures made use of in the economic tug of 
war going on at the bargaining table (or 
spreading into other areas), the legitimacy 
of which have not yet been determined by 
the Court. Problems involving intermittent 
work stoppages or slowdown damaging to 
production schedules (the “hit and run” 
or “spot strike” in the telephone industry, 
etc.) come before the Court. 
The fact is that the Court did have the 
question of slowdowns before it in the 
Personal Products case (Textile Workers 
Union of America, et al., 108 NLRB 743). 
In that case the Board distinguished the 
Court’s ruling in UAW’, Local 232 v. WERB, 
16 Lapor CAsEs § 64,992, 336 U. S. 245, 253, 
which, in effect, held that slowdowns were 
neither protected nor prohibited by the act 
and could be enjoined by the Wisconsin 
state court. In Personal Products, the Board 
held that the slowdowns were evidence of 
bad-faith bargaining. The Court of Appeals 
for the District of Columbia (29 Lasor 
Cases 969,515, 227 F. (2d) 409) reversed 
decision in Personal Products, 
petitioned for and was 


are still to 


the Board’s 
and the Board 


granted certiorari (350 S. 1044). Sub- 
sequently, the Supreme Court vacated its 
erant of certiorari and dismissed the Board’s 
petition without comment (352 | S. 864). 
However, because of the absence of a rea- 
son or comment by the Court, we cannot 
infer that in a similar situation the Court 
will not decide the question of 
slowdowns. It is the extent of such per- 
missible economic conflict that the Supreme 
Court has yet to delimit—that is, it has yet 
to decide what economic weapons are legiti- 
mate and what are “beyond the pale.” It 
must eventually tell us where the social 
gain from permissible economic conflict is 
evil resulting 


vexatious 


overbalanced by the social 
therefrom in an increasingly interdependent 


society. 


Contract 


have con- 
bar- 
dealing with 
The early 
contracts 


fewer 
collective 


There been even cases 


sidering aspect of the 


than 


any 
gaining contract 
the collective bargaining process 
cases dealt with the impact of 
with individual employees upen the duty of 
an employer to bargain collectively with 
their representative The Court held that 
the collective bargaining agreement super- 
sedes individual contracts that 
contracts cannot bar collective bargaining.” 
It has also held that an employer may with 
impunity insist upon adherence to unambig- 
uous contract provisions, both by the union 


the se 


and such 


and individual employees.” 

detail the rela- 
contract terms, (2) 
laft-Hartley Act 


designed to regulate the 


It has yet to consider in 
tionships among (1) 
those provisions of the 
which are manifestly 
contents of collective bargaining agreements, 
for example, the limitation on union security 
provisions, checkoff clauses, termination or 
reopening and plans and 
(3) other provisions of Section 8(a) and (b) 
of the Act. 
tent to which an illegal provision in a con- 
tract Board’s setting the 
contract aside. 

The 


raises 


clauses, welfare 


It has yet to consider the ex- 


may warrant the 


Rockaway News 
questions, without 
resolution. In 


Court decision in 
some of 
suggesting their 
that case, an employee who refused to go 
through the picket line of a union other 


these 
ultimate 


71NLRB v. Lion Oil Company, 31 LABOR 
CASES { 70,446, 352 U. S. 282 (1957). 

72 NLRB v. Truck Drivers Local 449, 
sters, 32 LaBoR CASES { 70,593, 353 U. 
(1957). 

3 J. I. Case Company v. NLRB, 8 LABOR 
CASES { 51,173, 321 U. S. 332 (1944): Medo Photo 
Supply Corporation v. NLRB, 8 LABOR CASES 


Team- 
S. 87 
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© 51.176. 321 U. S. 678 (1944): National Licorice 
Company v. NLRB, cited at footnote 62 

7% NLRB v. Sands Manufacturing Company, 
cited at footnote 66: NLRB v. Rockaway News 
Supply Company, Inc., 23 LABOR CASES { 67,440, 
345 U. S. 71 (1953). 
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than his own to make deliveries at the 
premises of a customer was discharged 
pursuant to the no-strike provision in the 
collective bargaining agreement. The dis- 
charge was sustained in an arbitration 
award based upon the arbitration clause in 
the contract. The Board found the con- 
tract invalid because it contained an illegal 
union-security provision and the Board, 
therefore, gave no effect to the no-strike 
clause or the arbitration provision or award. 
Finding the employee’s conduct protected 
under the proviso in Section 8(b)(4)(d), 
the Board ordered him reinstated. The 
Court held that the contract governed the 
relation between the employer and em- 
ployee, and that his breach of such an 
agreement was grounds for his discharge 
and not a violation of the act. Referring 
to the Board’s basis for decision, the Court 
said: 

“We do not, of course, that 
there may be cases where a forbidden pro- 
vision is so basic to the whole scheme of 
a contract and so interwoven with all of its 
terms that it must stand or fall as an 
entirety. But the Board here simply held 
that the provision concerning union security 
invalidates the whole contract, as the ex- 
aminer said, ‘because it does not expressly 
provide that the operation of the union- 
security provision was to be conditioned 
upon compliance with the provisions of 
Section 9(3) of the Act’. (Italics supplied.) 

. . The total obliteration of this contract 
is not in obedience to any command of 
the statute. It is contrary to common-law 
contract doctrine. It rests upon no decision 
of this or any other controlling judicial 
authority.” 

The Court also said (at page 77): 


question 


“It is ironical that respondent has been 
denied the result of the arbitration by the 
Board solely because the respondent, by 
the contract, conceded too much to union 
security, allowing the union what the Taft- 
Hartley Act does not permit. if respondent 
pursued any wrong course in dealing with 
Waugh, it evidently was not due to hostility 
to labor organizations.” 


Section 301(a) of the Taft-Hartley Act 
authorizes suits by and against labor or- 


breach of the «collective 
bargaining agreement. This provision has 
led the Court to consider at length the 
legal relations created by a collective bar- 
gaining agreement. This is a subject with 
which courts have long struggled. It has 
been called a “collective bargaining con- 
tract” and a “labor-trade agreement,” and 


ganizations for 


likened to a “charter,” to a “schedule of 
tariffs’ for carriers or utilities, and to 
standard provisions prescribed for insur- 


ance contracts.” It has been viewed as a 
third-party beneficiary contract. Some courts 


have accorded it no status.” 


The most common view of the situation 
of an employee working in a_ bargaining 
unit covered by a collective bargaining 
agreement is that there are two contracts: ” 
the union agreement and the individual 
employee’s contract of employment which 
incorporates the relevant terms of the 
union’s agreement with the employer. 


There have been two Court decisions 
under Section 301(a). In the Westinghouse 
case,” the Court held that the federal courts 
do not have jurisdiction to entertain a 
union’s suit for employees’ claim for back 
contract. Apparently, the 
union may not serve in a representative 
capacity in bringing suit under Section 
301(a) to enforce contract obligations which 
involve obligations running to the em- 
ployees individually. In the recent Lincoln 
Mills case,” the Court held that a union may 
obtain in a federal court specific perform- 
agreement to arbitrate. The 
courts were instructed to fashion a law 
appropriate to the subject. Although this 
would seem to be an obligation belonging 
to the union, the Court specifically reserved 
the question of the rights of employees to 
This reservation raises, 
Westinghouse 


pay under the 


ance of an 


compel arbitration. 
as did the rationale in the 
case, the question as to which provisions 
in a collective bargaining contract create 
duties toward the union as 
ployees and it opens many questions con- 
cerning the rights of the individual em- 
ployees. The grant of specific performance 
for arbitration provisions raises the ques- 
tion of the weight to be accorded such 
awards by the Board, especially those 


opposed to em- 


7 Cited at footnote 74, at p. 80. 

7% J. I, Case Company v. NLRB, cited at foot- 
note 73, at p. 335. 

™ For a discussion of various views, see Asso- 
ciation of Westinghouse Salaried Employees v. 
Westinghouse Electric Corporation, 24 LABOR 
CASES { 68,108, 210 F. (2d) 623 (CA-3, 1954), 
aff'd, 27 LABOR CASES { 69,063, 348 U. S. 437 
(1955). 
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Labor Management Relations,’’ 51 Northwestern 
University Law Review 251 (1956). 

7 Cited at footnote 77. 

%° Textile Workers Union v. Lincoln Mills, 32 
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awards which involve rights protected by 
the act. 


Unfair Labor Practices 

the 1947 amendments first placed 
certain union conduct as 
practices, the Court reviewed 
seven involving these The 
first four cases dealt with the ban against 
secondary boycotts.” The next two dealt 
with the ban against featherbedding.” The 


Union 

Since 
restrictions upon 
has 
sections. 


unfair 


cases 


last dealt with the section which forbids 
a union to cause or attempt to cause illegal 
discrimination against employees.” 

Three of the secondary boycott cases 
arose in the construction industry. The 


Board’s jurisdiction in each was contested 
on the ground that only local construction 
was involved; in each the Court found that 
the effect interstate commerce was 
sufficient jurisdic- 
tion. A major contention in two cases was 
that peaceful picketing to induce employees 
of a secondary employer to stop work came 
within the protection of Section 8(c) of the 
act, the “free speech” section. The court 
rejected this contention, declaring 


upon 


for assertion of Board 


“To exempt peaceful picketing from the 
condemnation of &(b)(4)(A) as a means 
of bringing about a secondary boycott is 


contrary to the language and purpose of 
that section. The words ‘induce and en- 
courage’ are broad enough to include in 


them every form of influence and persuasion.” 

In the Rice Milling case, the Court upheld 
the Board’s view that a union seeking 
recognition at a plant did not violate the 
secondary boycott ban when its pickets at 
the plant gate persuaded the truck-driver 
of a customer of the plant to turn back 
The Court here declared that, in = such 
picketing, the union’s inducement of em- 
ployees of tieutral employers approaching 
the picketed place “generally [is] not aimed 
at concerted, as distinguished from individual, 
conduct by such employees.” Distinguish- 
ing the Rice Milling decision in the Denver 
case, the Court said: 


NLRB v. Denver Building & Construction 
Trades Council (Gould & Preisner), 19 LABOR 
CASES ‘ 66,347, 341 U. S. 675 (1951): JBEW, 
Local 501 v. NLRB, cited at footnote 22: NLRB 
v. Local 74, United Brotherhood of Carpenters 
é Joiners, cited at footnote 23; NLRB v. Inter- 
national Rice Milling Company, 19 LABOR CASES 
* 66,346, 341 U. S. 665 (1951). 

82 American Newspaper Publishers Association 
v. NLRB, 23 LABOR CASES { 67,436, 345 U. S. 
100 (1953): NLRB v. Gamble Enterprises, Inc., 
23 LABOR CASES { 67,437, 345 U. S. 117 (1953). 

8 CTU, Radio Officers’ Union v. NLRB, 25 
LABOR CASES { 68,111, 347 U. S. 17 (1954). 
Cited at footnote 81, at pp. 587-688. 
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“There the accused union sought merely 


to obtain its own recognition by the operator 
of a mill, and the union’s pickets near the 
mill sought to influence two employees of a 
customer of the mill not to cross the picket 
line. In that case we supported the Board 
in its conclusion that such conduct was no 
more than was traditional and permissible 
in a primary strike. The union did not en- 
strike against the customer. It 
concerted action by the 


gage in a 
did not encourage 
customer’s employees to force the customer 
to boycott the mill.” ™ 


It would appear now that the next ques- 
tion before the Court in this will be 
the validity and effect of the so-called “hot 


area 


cargo” clauses in view of the conflict of 
opinion which has developed between the 
Courts of Appeal for the District of Columbia 
and the Second Circuit, on the one hand, 
and the Ninth Circuit, on the other hand.™ 
The union in the Ninth Circuit case has 
filed a petition for certiorari and the Board 


recently decided not to oppose it. A ma- 


jority of the Board, while divided on the 
question of the legality of making such a 
contract, is agreed that the union cannot 


enforce the clause by direct appeals to the 
employees of the se condary employer. The 
District of Columbia and the Second Cir- 
cuit Courts of Appeal held that 
clause permitted direct appeals to the secondary 
the 


such a 


empl Vv er’s empl yvees by contracting 


union. 

No more vexatious question has existed 
since the 1947 amendments converted Wagner 
Taft-Hartley than the legality or il 
, clauses and conduct 


into 


legality of “hot cargo” 


pursuant thereto. I have not yet had oc- 
casion to write on this matter, so I am 
merely recording my observations as to 


what my predecessors, colleagues, and the 


courts have done.” 

For ten years the NLRB has been divided 
into three fragmentary views. For 
rationale has 


ten yvears 
no clear majority 
on this subject, but 
currences, dissents and theories have been 


rather separate con 


%S NLRB v. Local 1976, Carpenters Union 
(Sand Door & Plywood Company 113 NLRB 
1210, enf’d, 31 LABOR CASEs { 70,504, 241 F. (2d) 
147 (CA-9, 1957): General Drivers Union [IBT}, 
Local 886 v. NLRB (American Iron & Machine 


Works Company), 115 NLRB 800, enforcement 
§ 70,689 (CA 


den. in part, 32 LABOR CASES 

D. of C., 1957): Milk Drivers 4 Dairy Em 
ployees Local 338, IBT v. NLRB, 32 LABOR 
CASES { 70,777 (CA-2), decided June 19, 1957 


(Crowley's Milk Company) 

86 See my opinion in Truck Drivers, Local 724 
(Genuine Parts Company), 5 CCH Labor Law 
Reports (4th Ed.), { 54,979, 119 NLRB, No. 53 
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so intermingled and intertwined in_ the 
decisions that no lawyer or court—in my 
opinion—could, without great difficulty, as- 
certain precisely what they mean. With 
each change in the membership of the 
Board, a different view has emerged. While 
the question of federal and state jurisdiction 
presents a dilemma to the practicing lawyer 
of relatively recent origin, the “hot cargo” 
problem is one we have all lived with and 
not yet solved. Many courts have been 
divided on the question.“ Fortunately or 
unfortunately, depending on your point of 
view, the Supreme Court will now have 
a chance to give us guidance. 


So far there have been 110 decisions off 


the Supreme Court of the United States 
which reviewed NLRB decisions. 

The current Supreme Court docket con- 
tains cases presenting other problems. One 
involves the Board’s authority to delegate 
to hearing officers authority to pass upon 
petitions to revoke subpoenas requiring the 
production of evidence and the authority 
of a district court to rule upon enforcement 
of subpoenas where the petition to revoke 
had been heard and denied by the hearing 
officer, and no appeal had been taken to 
the Board. The problem arose from a con- 
flict of circuits.™ 

Probably, the most persistent issue be- 
fore the Court has been the jurisdiction of 
the Board. It has been at issue in many 


cases since the famous five of April 12, 
1937—most recently in the Guss cases oust- 
ing the states of jurisdiction over labor dis- 
putes affecting interstate commerce in the 
absence of a cession agreement™ and the 
Office Employees case holding that the Board 
has no authority to refuse to assert jurisdic- 
tion over labor organizations “when acting 
as an employer.” ™” In these cases, the Court 
carefully reserved the question of “the 
validity of any particular declination of 
jurisdiction by the Board or any set of 
jurisdictional standards.” (Italics supplied. )™ 

Next fall the Court will hear argument 
in Hotel Employees, Local 255 v. Leedom. In 
that case, the Court of Appeals for the 
District of Columbia Circuit affirmed, with- 
out opinion, a summary judgment which 
upheld the authority of the Board to de- 
cline, as a matter of policy, to exercise 
jurisdiction in representation cases involv- 
ing the hotel industry outside the District 
of Columbia. The grant of certiorari means 
that the Court may clarify the standards 
which the Board may in its discretion 
employ and the methods it must use in 
promulgating standards for the assertion of 
jurisdiction. There will be other questions. 

I have tried to outline broadly the excit- 
ing story of the past 22 what | 
consider the most dynamic and far-reaching 
field of law in modern society. The story 


[The End] 


years in 


has just begun. 


"i Rabouin, d.b.a. Conway’s Express, 87 NLRB 
972, 982, review den., 21 LABOR CASES { 66,836, 
195 F. (2d) 906, 912 (CA-2, 1952): General 
Drivers Union [IBT1, Local 886 v. NLRB 
(American Iron & Machine Works Company), 
cited at footnote 85: Madden v. Local 442, Inter- 
national Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, 24 
LABOR CASES { 67,857, 114 F. Supp. 932 (contra) ; 
NLRB v. Local 1976, Carpenters Union, cited at 
footnete 85: Douds v. Milk Drivers and Dairy 
Employees Local 680 [IBT], 28 LABOR CASES 
{ 69,379, 133 F. Supp. 336, 341-342 (DC N. J., 
1955) (dictum); Alpert v. United Brotherhood 
of Carpenters and Joiners of America, 143 F. 
Supp. 371 (DC Mass., 1956), noted, 70 Harvard 
Law Review 735 (1957): note, ‘“‘Hot Cargo 
Clauses as Defenses to Violations of Section 
8(b)(4)(A) of the LMRA,”’ 64 Yale Law Journal 
1201 (1955): cf. NLRB v. Local 11, United 
Brotherhood of Carpenters & Joiners of Amer- 
ica, 32 LABOR CASES { 70,631, 242 F. (2d) 932; 
Milk Drivers and Dairy Employees Local 338, 
IBT v. NLRB, cited at footnote 85. 

% NLRB v. Duval Jewelry Company of Miami, 
Inc., 32 LABOR CASES { 70,603, 243 F. (2d) 427 
(CA-5, 1957), cert. granted, 355 U. S. 809, hold- 
ing that the Board lacked authority to make 
such delegation and finding without merit its 
contention that the parties whose petitions for 
revocation had been denied had failed to ex- 
haust their administrative remedies by failing 
to appeal from the hearing officer’s denial: 
Lewis, d.b.a. California Footwear Company v. 
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NLRB, 32 LABOR CASES { 70.834, 246 F. (2d) 
886 (CA-9, 1957), cert. granted, 355 U. S. 929, 
sustaining the Board's authority to make the 
delegation. 

* To list only those in which the Board was 
a party litigant: Santa Cruz Fruit Packing 
Company v. NLRB, 1 LaBor CASES { 17,031, 303 
U. S. 453 (1938); Consolidated Edison Company 
v. NLRB, 1 LABOR CASES { 17,038, 305 U. S, 197 


(1938): NLRB v. Fainblatt, 1 LaBor CASES 
{ 17,045, 306 U. S. 601 (1939): NLRB v. Braa- 
ford Dyeing Association, 2 LaBor CASES 
§ 17,062, 310 U. S. 318 (1940); Polish National 


Alliance, 8 LABOR CASES { 51,182, 322 U. S. 643 
(1944): Denver Building & Construction Trades 
Council (Gould & Preisner), cited at footnote 
81; IBEW Local 501 v. NLRB, cited at footnote 
22; NLRB v. Local 74, United Brotherhood of 
Carpenters & Joiners, cited at footnote 23: 
Howell Chevrolet Company v. NLRB, 24 LABOR 
CASES { 68,019, 346 U. S. 482 (1953): NLRB v. 
Bill Daniels, Inc., 347 U. S. 924 (1954): Capital 
Service, Inc. v. NLRB, 347 U. S. 501 (1954). 

© P. S. Guss v. Utah Labor Relations Board, 
Amalgamated Meat Cutters v. Fairlawn Meats, 
Inc. and San Diego Building Trades Council v. 
Garmon, cited at footnote 31. 

% Office Employees International Union, Local 
11 v. NLRB, 32 LABOR CASEs { 70,675, 353 U. S. 
313 (1957). 

@ Hotel Employees Local 255, et al. v. Lee- 
dom, 249 F. (2d) 506, (CA D. of C., 1957), cert. 
granted March 4, 195s. 
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Revolution in Industrial Employment 


By RICHARD A. LESTER 


the author. 


The concept of employment will keep on changing, according to 
He predicts that American industry, stimulated by 


union pressures and social advances, will provide new and en- 


during satisfactions for workers. 
Foundation Lecture presented at the University of Wisconsin. 


This was a Sidney Hillman 


America 


GQ INCE War I, we in 
have developed a new concept of em- 


World 


ployment in manufacturing firms of signi- 
A special American pattern has 
evolved that adds noteworthy dimensions 
to the workshop relationship. Around em- 
ployment has grown a network of employer 
obligations and employee rights that involve 
not only the dignity and welfare of the 
individual worker but also the security and 
well-being of the members of his family. 
In recent decades the nonwage aspects of 
employment, the so-called “fringe benefits,” 
have been expanding much faster than has 
The consequence has been 


ficant size. 


the basic wage. 
that in vast areas of American industry, the 
pre-World War I “commodity concept” of 
employment has been displaced by a post- 
World War II “welfare concept” of em- 
ployer-employee relations. 

This remarkable development has weighty 
implications for economic theory, for trade- 
union theory, for the operation of public 
employment services and unemployment 
compensation, and for the future of American 
capitalism. Yet, while much has been said 
about the “welfare state,” surprisingly little 
attention and analysis have been devoted 
to the changing concept of industrial em- 
ployment. 

It will be the aim of my paper to explore 
some of the ramifications of this revolu- 
tionary alteration in one of our basic institu- 
tions. A paper dealing with the intellectual 
and practical consequences of institutional 
change may perhaps not be inappropriate 
at the university where John R. Commons 
made his great contribution and under 
sponsorship that honors Sidney Hillman, 


Employment 


whose main aim in life was to improve the 
well-being of the working men and women 
of America. 


Historical Background 


For an examination of the metamorphosis 
of the employment relationship, some his- 
torical perspective may be helpful. 

An intriguing aspect of the history of 
knowledge concerns the question of why 
certain concepts and doctrines, now so 
evidently inadequate or 
held indisputable sway over men’s minds. 
Why, for instance, did economists unques- 
tioningly accept for 50 years, until John 
Stuart Mill exploded it as a myth in 1869, 
the strange and almost incomprehensible 
wage-fund theory—that 
how have an annual fixed fund unqualifiedly 
dedicated to wage payments? Part of the 
in man’s proclivity 


erroneous, once 


employers some 


answer appears to lie 
to harbor comforting 
reluctance to abandon 
works acquired as a student 

We are all more or 
youthful thought-patterns. Our minds, yes, 
our lives, are practically governed by theories 
—by those simplified systems of thought 
to enable us to make sense out 
abstract 


and his 
frame- 


doctrines 
intellectual 


slaves to our 


less 


that seem 
of a complex world. Of 
theory never exactly explains reality, but 
it is sufficiently effective if 1t embodies prin- 
ciples or truths that illuminate obscurity 
and lead to approximately valid conclusions 


course, 


The history of a discipline like economics 
is the story of the evolution and alterations 
in its concepts and theories—the elaboration, 


modification and abandonment of the great 


439 


\ 


The author is professor of economics, 
Industrial Relations Section, Princeton University. 


ideas of the masters. Some of the older 
theories may require little, if any, adjust- 
ment to fit the present-day institutional 
structure of American society. Others, how- 
ever, have been rendered more or less 
obsolete by modern social changes so that 
now they, like the bones of prehistoric ani- 
mals, have chiefly an antiquarian interest. 
The wage-fund theory belongs in this relic 
category. 

One of the most potent concepts in 
economics is that of the market. In abstract, 
the market is the place where the forces of 
demand and supply converge to establish 
exchange of a commodity at a price or 
succession of prices. Much of economic 
theory rests on this concept. 


It is not surprising, therefore, that market 
logic was applied early to the purchase and 
sale of labor services. True, the textbooks 
use goods and not labor to illustrate the 
operation of market forces, and while econo- 
mists often refer to the “labor market,” no 
one apparently has ever attempted a careful 
theoretical formulation of a market for 
labor in which the wage rate freely fluctuates 
to equate demand and supply. Although it 
is difficult even to envision a free, competi- 
tive market for labor with a completely 
flexible wage to maintain equilibrium of 
demand and supply, nevertheless past condi- 
tions have been sufficiently close to the 
competitive ideal to make answers based on 
such reasoning approximately correct. 


Until World War I, labor in practice, as 
in classical theory, was viewed by corporate 
management almost in commodity terms. 
Its purchase and saie were generally on a 
short-term basis. Firms assumed few, if 
any, continuing obligations to employees; 
the cash nexus was practically the only tie. 
Social Darwinism and competitive pressures 
were used to justify callous treatment. As 


some of you may recall, Karl Marx, in the 
Communist Manifesto, asserts that under 
capitalism workers are “a commodity, like 
any other article of commerce, and are 
consequently exposed to all the vicissitudes 
of competition, to all the fluctuations of the 
market.” That characterization of factory 
employment a century ago was evidently 
warranted. 

Early in this century, the commodity 
concept of employment still predominated. 
It is revealed, for example, in the philosophy 
of “scientific management” as well as in the 
attitudes of American management, par- 
ticularly in larger firms. In his writings, 
Frederick W. Taylor, father of the “scien- 
tific” study of work, practically considers 
employees to be machines, ignoring the 
significant role of psychological and social 
factors. Commenting on management’s atti- 
tude toward employees before World War 
I, when he was almost killed by an indus- 
trial accident, Cyrus Ching writes: 

“The average employer regarded his em- 
ployees, particularly in the lower ranks, 
with a sort of calloused indifference to their 
plight which today defies comprehension. 
This was especially true of the larger com- 
panies. The worker was looked upon 
as just part of the machinery which kept 
the company operating and he was treated 
like that. If he were injured or totally in- 
capacitated, even in line of duty, he was cast 
aside and replaced like a broken piece of 
equipment. And rare was the employer 
who gave a tinker’s dam what happened to 
him.” * In Ching’s own case, he was off the 
company’s payroll the minute news reached 
company headquarters that he had been 
nearly electrocuted on his job, and no one 
from the company even got in touch with 
him during the subsequent four months 
that he spent in the hospital. 


1Communist Manifesto (with an introduction 
by Harold J. Laski) (1948), p. 128. 
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In many large firms, employment was 
still a short-run business transaction as late 
as the 1920’s. In the automobile industry, 
for instance, it was the custom for Ford and 
the other manufacturers, when changing a 
model, to pay every worker off and close 
down the plant. When it was reopened, all 
the hourly workers were rehired as new 
employees at the beginner’s rate regardless 
of the length of past employment with the 
company.* 


Welfare Concept 


Many factors have contributed to the 
transformation from a commodity to a wel- 
fare concept of employment during the past 
two decades. The relative shortage of labor 
under full employment has been one factor. 
\nother has been the change in the com- 
position of the nation’s labor force with 
the sharp curtailment of immigration and 
advances in the level of education of factory 
workers. With the increase in capital in- 
vestment per employee in American indus- 
try, employee responsibility and on-the-job 
training have grown. These factors have 
helped to extend the employment horizon 
of managements, inducing them to think 
more in terms of a company’s investment in 
work force and of work-life attachment of 
employees to the firm.* 


Other developments have also aided in 
shifting some emphasis from workers’ gratifi- 
cation through money earnings to on-the-job 
satisfactions and security for themselves 
and their families. Advances in psychology 
and sociology have indicated that nonfinan- 
cial considerations are important in worker 
contentment, and that in a free economy 
based on willing cooperation, treatment of 
employees with respect and winning their 
loyalty can pay off in company profits. As 
\merican capitalism has matured, greater 
recognition has been given to the profes- 
sional qualifications of business management 
and to the corporation’s community re- 
sponsibilities. Former New Dealers like 
David Lilienthal and Adolph Berle have 
stressed the social obligations that big busi- 
ness accepts in mid-twentieth century.® 

The rapid spread of labor organization in 
the 1930’s shocked American management 
into enlargement of its employee programs 
and activities. The consequence was much 
greater stress on personnel programs and 


(1951), pp. 108-109. 

‘For an extended analysis of this point based 
on an empirical study, see Richard A. Lester, 
Hiring Practices and Labor Competition (Indus- 


Employment 


a Harry Bennett, We Never Called Him Henry 


human relations—employee counseling and 
communications, foreman training, programs 
of induction and economic education, com- 
pany aid for employees in college courses, 
attitude surveys, employee consultation and 
suggestion systems, and benefit and recrea- 
kinds. Instead of 


tional programs of all 
wage employment, 


merely a means for 
companies took on many aspects of a com- 
munity center, a school, a medical and 
psychiatric clinic, a polling and magazine 
office, and an insurance company—all in the 
name of good employee relations. 

Unions have, of course, played a signifi- 
cant role in the eclipse of the commodity 
concept of employment. This they have 
done by expanding the scope of bargaining 
dimensions to the em- 

Part of this expansion 


and adding new 
ployment concept. 
has taken the form of new rights and pro- 
tections. These include the concept of pro- 
bationary and nonprobationary employees; 
seniority rights in layoff, transfer and pro- 
protections, 
outside 


motion; grievance procedure 
usually with ultimate 
arbitration; and the many “working rules” 


concerning hours, overtime and other plant 


appeal to 


practices. The protections range from hos- 
pital and medical care, and sickness and 
disability pay, to dismissal compensation, 
supplemental unemployment compensation, 
group life insurance and retirement pensions 
Items like hospital and medical care usually 
cover not only the employee himself but 
also all his dependents. They may cover 
pensioners and their dependents too, and 
unions negotiate to improve the company 
pensions of employees long after they have 
retired from the firm. In other words, the 


obligation does not stop when 


company 
the worker retires; it 
indefinite period and may include periodic 
retirees’ benefits. Thus 
the employer rela- 


extends for a more 


improvements in 
have unions stretched 
tionship to a family welfare obligation on 
the part of the employer 

In addition, the continuing nature of the 
employee tie is emphasized by long-term 
agreements which preordain pay scales for 
four five years into the 
changing 
Making wages 


three, and 


regardless of 


two, 
future, 
of labor demand and supply. 
subject to automatic increases under long- 
labor farther 


conditions 


term contracts moves away 
from a commodity concept and the immediate 


influence of short-run market forces 


trial Relations Section, Princeton University 


1954). 
5 David E. Lilienthal, Big Business: A Neu 
Era (1952); and Adolph A. Berle, Jr., The 


Twentieth Century Capitalist Revolution (1954). 
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The significance of these developments is 
brought home by a few figures. The cov- 
erage of private employee-benefit plans at 
the end of 1954 is estimated as follows: 
hospitalization, 76 million employees and 
their dependents; surgical, 67 million; medi- 
cal, 39 million; life insurance and death 
benefits, 31 million; temporary disability, 
23 million; and retirement, 13 million. Some 
two fifths of the welfare coverage and 
three fifths of the retirement coverage, along 
with 3 million now under supplemental 
unemployment compensation, were included 
under plans in collective bargaining agree- 
ments. During the past two decades, sup- 
plemental compensation, consisting mainly 
of benefit programs, has increased much 
more rapidly than wages. For example, 
nonwage compensation is estimated to have 
risen from 6 per cent of labor cost in this 
country in 1938 to 14 per cent in 1951." 
Another survey indicates that while hourly 
“arnings in American industry rose 54 per 
cent in the decade from 1947 to 1957, fringe 
benefits rose by some 133 per cent.’ This 
trend seems likely to continue, as does also 
the practice of long-term labor agreements 
with automatic wage increases, which in 
1957 covered about 5 million plant workers. 

Collective bargaining in England, Sweden 
and most other countries does not cus- 
tomarily provide for automatic wage in- 
creases from year to year, for employee 
benefits, for layoffs and promotion opportu- 


nities to seniority, or for other 
institutio attachments of employees to 
individual firms. Abroad, collective bar- 
gaining is generally confined, for the most 
part, to wages, hours and (to a lesser ex- 
tent) working conditions. Labor agreements 
in countries like England and Sweden are, 
therefore, only a fraction of the size or the 
scope of agreements in this country. Also, 
the “human relations” program of business 
management both originated and has pro- 
gressed further here than abroad. Conse- 
quently, the shift from a commodity to a 
welfare concept of employment has ad- 
vanced much farther in America than in 
most other countries, although it has de- 
veloped considerably by law in France and 
Italy, particularly in the form of family 
allowances.” Many aspects of this new con- 
cept are, thus, peculiarly American, 


Undoubtedly the shift toward a welfare 
employment concept helps to account for 
the long-term decline in labor turnover 
rates in this country, especially the number 
of quits per 100 employees in manufacturing. 
With the proliferation of benefits and rights 
not transferable from company to company, 
workers are less prone to change jobs than 
they used to be. The quit rate, which prior 
te the 1950’s was a good barometer of busi- 
ness conditions—high in prosperity and low 
in recession—no longer is such a good gauge 
of economic fluctuations because of a grow- 
ing immobility in the American work force. 

The figures are startling. Despite some 
inadequacies in the statistics, it is evident 
that the quit rate per 100 employees aver- 
aged about six per month for the five-year 
period before World War I. For the 1920's, 
the average was around three a month, and 
it fell to below one a month for the depres- 
sion decade of the 1930’s. In World War II 
it reached a peak of 4.6 for 1944 and 1945, 
which was less than half the figure for the 
peak years of World War I. In the 1950's, 
however, the quit rate has averaged less 
than two a month in spite of the unprece- 
dented prosperity that has prevailed. In 
fact, the average quit rate was only 1.6 per 
month in the investment boom years of 1955 
and 1956.” The statistics certainly mirror 
a remarkable change in labor mobility—a 
drop from six a month before World War 
I to three a month for the 1920's, to an 
average of 1.8 for the 1950’s. 

These combined developments have re- 
sulted in a significant evolution, if not muta- 
tion, in the nature of industrial employment. 
However, it is characteristic of our intel- 
lectual lag that while practice has traveled 
great distances, theory has been asleep. 
The awakening of theory and helping it to 
catch up is a theme to which we shall return 
after examination of changes in employee 
status that are also a part of the great trans- 
formation in the nature of industrial em- 
ployment. 


Employee Status 


A part of the aim of labor unions has 
been to eliminate differences in employment 


rights and privileges between blue-collar 
and white-collar employees. Put in another 


* Joseph Zisman, ‘‘Private Employee Benefit 
Plans Today,’’ Social Security Bulletin, Jan- 
uary, 1957, p. 11. 

7 Estimates by Melvin Rothbaum in G. W. 
Taylor and F. C. Pierson, editors, New Concepts 
in Wage Determination (1957), p. 316. Mr. 
Rothbaum cautions that his estimates are 
“rough,’’ based on a limited sample. 
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SSpecial report on ‘‘How Expensive Are 
‘Fringe Benefits’?’’ in U. &. News & World 
Report, October 12, 1956, pp. 97-100. 

* See work cited at footnote 7, at pp. 316-317. 

1 The data in this paragraph are based on 
W. S. Woytinsky, Three Aspects of Labor Dy- 
namics ( 2), especially Ch. 3-5, and more re- 
cent figures from the Monthly Labor Review. 
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way, collective bargaining has been a ve- 
hicle for destroying elements in the inferior 
status of plant workers. To some extent, 
labor and social-security legislation has been 
used for the same purpose. Both bargaining 
and legislation have represented decisions 
by collective determination and community 
standards in contrast to individual action 
and market standards. 

The relative elevation of blue-collar workers 
becomes evident when four 
areas: (1) the spread of management privi- 
leges to plant employees, (2) the enhance- 
ment of workers’ status through legislative 
action, (3) the compression of the income 
structure through reduction of differentials 
and (4) the participation of blue-collar 
workers in the solution of management 
problems and decisions. 


one examines 


Historically, displacement of the com- 
modity concept has usually occurred first 
with respect to management personnel. For 
company attachment 
develops early. 


them the notion of 
and obligation generally 
Companies, seeking to increase loyalty, re- 
ward faithful service and accomplish other 
conscience-serving objectives, established for 
executives programs like profit sharing, stock 
ownership, pensions, paid vacations, dis- 
ability and sickness pay, and discounts on 
company products. Gradually such _ privi- 
leges have spread down to the base of the 
employee pyramid, thus narrowing and 
eliminating distinctions between the un- 
skilled worker and top management in these 
respects. 

Legislative measures have also raised the 
dignity of the lowly worker and given him 
more status by removing him in part from 
buffeting by free competitive forces. Vari- 
ous social insurances—old age, unemploy- 
nient, and sickness and disabilitvy—provide 
the worker with an income as a matter of 
right. He is not forced to sell his services 
currently in order to obtain a return. Other 
types of labor legislation also serve to dis- 
tinguish the sale of labor from the sale of 
goods and equipment. Legal minimum wages, 
for example, represent the antimarket no- 
tion of a fair wage per se, below which it is 
improper to pay an able-bodied worker. 

Not only have the advantages that super- 
visory and white-collar workers enjoyed in 
terms of “fringe benefits” been spread to 
blue-collar workers, but also their pay ad- 
vantages have been narrowed. Opinion 
is divided on the significance of different 


factors in explaining the compression of 


However, im- 
proved living standards and advancing in- 


wage and salary structures. 
dustrial maturity seem to be important 
elements, because the differentials in pay are 
wider in countries at earlier stages of indus- 
trial development. The leveling of pay 
scales that has occurred in most industrial 
countries during the past half century in- 
vites the formulation of a law of decreasing 
inequality of income with the advance in 
industrial growth. 

The fourth of the areas in which factory 
workers have improved in relative status 
has been participation in management plan- 
ning and activities. Under a commodity 
concept of employment, the separation of 
management and managed is sharp; under 
a welfare concept the distinctions are blurred. 
Management invites workers’ suggestions, 
participation. Of 


consultation and even 
course, management usually retains the 
power to initiate action, refusing to be 


hampered by clauses in an agreement that 
would forestall a decision until it was “mu- 
tually acceptable.” Nevertheless, acceptance 
plays such a significant role in a system 
based on voluntary cooperation that more 
concern for, and compromise with, worker 
viewpoints has developed in many firms. 
This is not the Webbs’ “industrial democ- 
racy” or German “codetermination,” but it 
does represent one form of improvement in 
the position of labor under American 
capitalism. 

Stress on improvements in the relative 
status of the workingman does not imply 
that Sumner Slichter’s “laboristic society” ™ 
has already arrived or is just around the 
corner. As yet, employees are not the most 
influential group in the community, domi- 
nating its culture, determining its values and 
controlling its public policies. Nevertheless, 
the distances and distinctions in industry 
between management and factory 
have been diminishing, and this trend to- 
ward more dignified treatment of the man 
at the bottom of the hierarchy 
seems likely to continue 


worker 


industrial 


Effect of Changes 
in Employment Concept 


Now we are ready to examine some of the 
implications of these remarkable changes in 
the concept of industrial employment. 

It is evident that expansion of the em- 
ployment relationship far beyond mere price 
great significance for 


Or money wage has 


™ Sumner H, Slichter, The American Economy 
(1948), pp. 7-10 
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economic theory and especially wage theory. 
The addition of many new dimensions, in- 
cluding the welfare of employees’ depend- 
ents and marked elongation of horizons, 
means that theoretical concepts must also 
be enlarged. Even the price aspects of 
employment take on new facets, not directly 
governed by demand and supply, under such 
influences as automatic adjustments under 
long-term agreements and notions of fair 
wages in the minds of legislators and union 
leaders. 

Unless wage theory makes allowance for 
the revolutionary change that has occurred 
in the concept of employment in many lead- 
ing American firms, it will prove far too 
inadequate as a tool of analysis for appli- 
cation to advanced industrial conditions. 
The more removed and out of touch with 
reality a theory becomes, the more it tends 
to be a relic, no matter how impressive its 
logic. A series of wage theories, beginning 
with the subsistence theory, have become 
outmoded by the march of events. A wel- 
fare concept of employment with work-life 
attachment to the firm differs from a com- 
modity or labor-market concept as markedly 
as H-bomb warfare does from gunpowder 
combat. Under the newer, more advanced 
concept of employment, wage theory cannot 
be just a demand and supply analysis.” 
The new dimensions cannot be left out or 
squeezed into the old categories developed 
for price analysis; they are part of a bundle 
that is now far too big to be handled by 
the sausage machine of classical theory. 


A new framework of analysis with en- 
larged concepts has become necessary if the 
analysis of wages and employment is not 
to be left floating in midair or even above 
the clouds. Of course, it is far easier to 
call for a new framework than it is to de- 
velop one. However, the first step is to 
recognize the need. If J. M. Keynes had 
not become acutely aware that changed 
reality required new theoretical emphases 
and concepts, our thinking might still be 
confined within the narrow channels of 
Say’s law. 

For trade-union theory the implications 
of a shift from a commodity to a welfare 
concept of employment are equally pro- 
found, Differences between blue- and white- 
collar workers in employment features and 
compensation have provided an important 
element in the dynamics of American unionism. 
Workers have pressed to reduce those dif- 


If we are going to implement pub- 
lic respect for the inherent rights 
- of American workers and employers, 
whether those rights be moral or 
economic, our need is for a legal 
mechanism that will never allow fish 
to be made of one citizen and fowl 
to be made of the other.—-Maurice 
R. Franks, president of the National 
Labor-Management Foundation. 


ferences, and on the basis of worker dis- 
content, union leaders have endeavored to 
expand the scope of collective bargaining 
to enlarge the terms of employment for 
manual workers and to narrow the gap 
between plant and office ernployees. In that 
way, the area of union interest, influence 
and functions has been expanding as the 
concept of employment has changed. 


Heretofore too little attention has been 
given to the role of employment concepts 
in the theory of union dynamics. Much 
union activity has consisted of pattern- 
making and pattern-spreading, of innova- 
tions and imitations, of “breakthroughs” and 
fanning out beachheads. Enlarge- 
ments in the scope of bargaining have, for 
the most part, represented enlargements in 
the concept of employment. The conquests 
that union leaders boast about include, in 
considerable measure, the new developments, 
the pioneering gains and the extraordinary 
enterprise. Among those that come readily 
to mind are seniority, grievance procedures 
ending in arbitration, noncontributory pen- 
sions, medical care, supplementary unem- 
ployment compensation and the new Reuther 
plan for profit sharing. 

Not all unions, of course, are path-breakers. 
Many are forced by circumstances to be 
pattern-spreaders or followers. Rivalry 
between Walter Reuther of the United Auto 
Workers and David McDonald of the Steel- 
workers is more likely to generate innova- 
tions than, say, rivalry between the heads 
of the Textile Workers Union of America 
and the United Textile Workers. Never- 
theless, unions are under pressure to make 
new conquests, and a significant part of the 
new gains is adding dimensions to, or alter- 
ing elements in, the concept of employment. 

An interesting area of speculation con- 
cerns the question of whether American 


2% For a contrary view see John T. Dunlop, 
“The Task of Contemporary Wage Theory,’’ in 
The Theory of Wage Determination (1957), p. 14. 
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unions have been so successful in changing 
the concept of employment that they have 
reached a point of diminishing returns— 
whether they have already exploited the 
opportunities for expanding the concept of 
employment to such an extent that the 
outlets for jnnovation via collective bargain- 


ing have commenced to be significantly 


reduced. In the 1930's, there was much 
talk of economic maturity causing our 
economy to be less dynamic and more 
stagnant. Experience since World War I] 
has dealt that stagnation thesis a severe 
blow. Is a theory of union maturity, postu- 


lating a secular decline in the outlets for 
union innovation, subject to much the same 
objections and shortcomings? Have Amer- 
ican unions been so successful in narrowing 
the gap in employment terms between plant 
workers and managerial employees that 
their very achievements are reducing the 
opportunities for further union pioneering 
and, thus, beginning to affect the dynamic 
qualities of American unionism ? 


Surely there is need to re-examine trade- 
union theory in the light of the potential 
elasticity in the scope of bargaining and the 
long-run consequences of the elimination of 
employment differentials. We need to find 
out whether “mature” union-management 
relations and advanced unionism are accom- 
panied by a decline in the vigor of organized 
labor—whether success is undermining union 
enterprise. 

The implications that changed concepts of 
employment have for public employment 
services and for unemployment compensa- 
tion also need to be explored. The notion 
is widespread that the purpose of our em- 
ployment service should be to serve as a 
labor clearinghouse—as a sort of central 
market along the lines of commodity and 
stock exchanges. 

Where the welfare concept of employ- 
ment predominates, the commodity-exchange 
view of the employment service is not only 
unrealistic but also likely to be downright 
misleading. Between a particular employer 
and employee, employment builds up a 
strengthening network of relationships, rights 
and benefits geared to length of 
Those company ties, as indicated by the 
quit statistics, restrict the free flow of labor, 
causing it to congeal around individual 
firms. Workers become and more 
tied to particular companies by nonprice 
attractions that are nontransferable. 


service. 


more 


No one would think of applying a labor- 
market concept te the feudal economy of 
the medieval manor. 


The serfs would not 


Employment 


This absolute liberty of the employe 
to have freedom of choice and to 
do as he pleases with utter disre- 
gard of the will of the majority 
was clearly condemned by the Su- 
preme Court of the United States 
in the Draper case when it said 
that ‘‘Congress has seen fit to clothe 
the bargaining representative with 
powers comparable to those pos- 
sessed by a legislative body to 
create and restrict the rights of 
those whom it represents.” 
—Jerome L. Toner, O.S.B. 


fit into that kind of intellectual framework. 
Although employment with our large firms 
still is a far cry from feudal relationships, 
nevertheless the trend toward accumulating 
obligations and attachments is 
Consequently, it is becoming 


company 
unmistakable. 
more fanciful to visualize public employ- 
ment exchanges as potentially comprehen- 
sive labor exchanges for the community. 
Less and labor “flow” like com- 
modities; more and more it is developing 
a single work-life attachment to a company, 
which tie extends into the period of retire- 


less de Cs 


ment of the employee. 

Employment as work-life attachment to a 
firm problems for unemployment 
compensation. When a worker con- 
siderable seniority is on temporary layoff 
three or four 


raises 
with 


from his company, say for 
weeks, is it sound practice for the employ- 
ment service to endeavor to place him in 
employment in another firm? Is it sensible 
that he engage in 
making application for jobs 


to insist “active search 
for work” by 
especially if his 


supplemental unemployment 


elsewhere, 
paying him 
compensation ? 


company Is 


a regular yearly 
pattern of a month. This 
is likely to be true of automobile companies 
with firms 


Some companies have 


layoffs for, say, 
with the model changeover or 
producing for the Christmas trade, such as 


toy-train and doll manufacturers. To long 
service employees of such concerns, who 
expect only a short layoff and who are 


partially supported by company unemploy 
ment benefits during the interval, insistence 
that they actively seek another full-time job 
may rather Managements 
of firms to which the 
porary layoff are forced to apply for regular 
employment may also consider the whole 
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sen seless. 


employees on tem- 


seem 


y 


Workers like union security because 
it helps all the.workers, as *‘citi- 
zens" of their industry or trade, 
to share the responsibilities of the 
union. . . . Union leaders like 
union security because it eliminates 
the threat that their organizations 
may be undermined through out- 
side or illegal interference.—From 
a pamphlet by the AFL-CIO. 


procedure something of a farce. Note that 
the tie of company unemployment benefits 
is an added obstacle to transfer of labor 
between firms. 

Unemployment compensation rests on a 
particular conception of employment and 
labor mobility. That explains, for example, 
certain provisions of state laws with respect 
to disqualification from benefits, such as 
requirements that claimants be available for 
full-time employment on another job, be 
actively seeking suitable employment or be 
making a reasonable effort to obtain work 
and be able to supply evidence of such effort. 

Clearly our unemployment compensation 
laws should be re-examined in the light of 
new employment concepts. Where a whole 
network of relationships, rights and obliga- 
tions has developed, perhaps a brief layoff 
should not necessitate state efforts to break 
those ties, even temporarily. At least, ques- 
tions of this sort have been raised by the 
new developments in industrial employment, 
and they can only be answered satisfactorily 
after a thorough restudy of the setting in 
which the principles are applied. 

Finally, there are the implications of wel- 
fare employment for the future of American 
capitalism. What is the role of the chang- 
ing concept of employment in a theory of 
capitalist development? Is the drive to 
remove distinctions in industry and to make 
labor more like management serving to 
transform American capitalism into some 
new kind of “Middle Way” that is not 
socialism, not codetermination and not in- 
dustry planning? 

It will be recalled that Karl Marx and 
the nineteenth century believed 
that industrial evolution would produce in- 
creasing poverty among the workers and 
develop a greater and greater gulf between 
employers and factory employees. Actu- 
ally, the contrary has been the case. In 
this country, manual workers have improved 
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socialists 


relatively in pay, status and perquisites. 
Differentials have been reduced; the long 
work day and inhuman treatment have 
largely disappeared from American industry 
although they may still exist in large areas 
of the world, especially in so-called under- 
developed countries. In short, we have 
witnessed the kind of welfare employment 
and welfare capitalism that socialist writers 
of the past century said was impossible. 

Although “the impossible” has occurred, 
men’s minds have not adapted to the change. 
Our concepts are still largely oriented to 
nineteenth-century conditions. We shall fail 
to comprehend the full meaning and enor- 
mity of developments during the past four 
decades until we revise our theoretical con- 
structs and free our thinking from old 
mental ruts. 

New thought patterns are necessary to 
assess correctly recent developments in the 
employment field and to understand the di- 
rections of future change—to comprehend 
the kind of capitalism that is emerging 
based on an altered view of employment. 
This is not exactly the century of the com- 
mon man but it is at least the era of more 
humane and dignified relationships in the 
factory. On that score we can invite sys- 
tematic comparisen with Communist Russia. 

Although nothing is so uncertain as the 
future, we can be sure that the concept of 
employment will keep on changing. Un- 
doubtedly American industry, stimulated by 
union pressures and by social advances, 
will provide new and enduring satisfac- 
tions for workers. The dramatic cumulative 
change will continue. The new terms and 
conditions of employment will be a crucial 
element in the evolution of our economy. 
To a considerable extent, our future eco- 
nomic society is being formed in the thou- 
sands of union-management negotiations 
that occur each year. 

An economic system molds people as well 
as products, and, in the long run, what in- 
dustry does to men is more important than 
what it does to materials. Consequently, 
alterations in the employment complex may, 
over a period of time, be fully as potent 
for a nation’s economic well-being as changes 
in physical techniques of manufacture. 

I end, therefore, with an admonition para- 
phrasing the late J. M. Keynes. Concepts 
can be more powerful than is commonly 
understood. Indeed, the way we look at the 
world determines not only what we see but 
also what we think. Soon or late, it is 
ideas, not articles of commerce, which are 
dangerous for good or evil. [The End] 
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Determination 


of the Bargaining Representative 


By STEPHEN S. BEAN 


The NLRB's representation processes and its approach to rep- 
resentation cases are the subjects of this paper. 


It was de- 


livered at the Labor Law Institute presented by the North 
Carolina Bar Association and the Law Schools of Duke Univer- 


sity, University of North Carolina, and Wake Forest College. 


6 Baie HEART of the National Labor 
Relations Act, which appears as Title I 
of the Labor Management Relations Act 
of 1947, is expressed in Section 7 as follows: 
“Employees shall have the right to self- 
organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and 
to engage in other concerted activities for 
the purpose of collective bargaining or 
other mutual aid or protection 2 


f protecting the 


In its primary purpose « 
right of employees to organize for collec- 
tive bargaining, the present act is like the 
Wagner Act which preceded it, except that 
in 1947 a provision was added which also 
right to refrain from such 
activities. This latter right, however, is 
subject to the limitation that it may be 
affected by a contract embodying certain 
legally permissible union-shop provisions. 


guarantees the 


In any discussion of the National Labor 
Relations Board’s administration of the 
provisions of the act, it should be kept in 
mind from the very outset that the Board 
is principally charged with the performance 
of two distinct functions: 


(1) It administers 
which requires that an 
with the representative selected by a ma- 
jority of his employees in a unit appropriate 
for collective bargaining, and that such agent 
shall be the exclusive representative of all 


Section 9 of the act, 


employer bargain 


the employees in such unit. 


(2) Section 10(a) of the act 
that “The Board is empowered . . 


provides 
to pre- 


Bargaining Representative 


un- 


engaging in any 
Section 8) 


tl 


person trom 


(listed in 


vent any 
fair labor 
affecting commerce 


practice 
These two functions are essentially different 
in character. The function of determining 
representatives 15 
tive function, 

with respect to 
essentially 
tomarily 

function. I am 
with the first of 
Board’s part in the designation and selection 
7 employees, as pro- 


essentially an administra- 
the Board's p 
labor 


while wers 


untair practices are 
adjudicatory or, as it is 
“quasi-judicial” in 
concerned in this paper 
functions—the 


cus- 
referred to, 
these two 
ot a representative by 
vided in Section 9 

The act, of course, does not require that 
an employee representative be chosen by 
any particular procedure, so long as the 
representative 
majerity of employees. 
sirable method of determining the 
of a majority representative, and one to 
which a number of legal and practical ad- 
vantages attach, the act authorizes the Board 
to conduct Che 
proceeding for that purpose is initiated by 
the filing of a petition in the regional office 


is clearly the choice of a 
However, as a de- 
selection 


representation elections 


in the area in which the plant or business 
involved is located. The Board’s regional 
office for the eleventh region is located in 
Winston-Salem and 
prising North and South Carolina. 

ard torms for filing petitions in all 
of representation cases are provided in the 


an area com- 
Stand- 


serves 


types 


regional offices. 
The act in Section 9(c)(1) provides for 
employees, 


the filing of such petitions by 
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The author is a member of the Na- 
tional Labor Relations Board. 


or by an individual or labor organization 
acting in their behalf, or by an employer 
who has been confronted with a claim of 
representation from an individual or a labor 
organization. Although the statute thus pro- 
vides for various parties who may file repre- 
sentation petitions, by far the greater num- 
ber of petitions filed are by unions which 
claim representation of some particular unit 
of employees. The act also provides for 
the filing by employees or their representa- 
tives of what are known as decertification 
petitions, that is, petitions for an election to 
demonstrate that a labor organization which 
an employer is currently recognizing as his 
employees’ bargaining representative, or which 
may have been certified as representative 
by the Board, is in fact no longer desig- 
nated as representative by a majority of 
the employees.’ 

Upon the filing of any one of these vari- 
ous types of representation petitions, it be- 
comes the Board’s duty to investigate the 
petition and to determine whether there is 
reasonable cause to believe that a question 
of representation exists. The initial investi- 
gation is made by the personnel in the 
Board’s regional office, who must procure 
information concerning whether (1) the 
employer’s business enterprise is of such 
character and scope as to fall within the 
reach of the federal regulation provided by 
the act, (2) the amount of business in- 
volved is sufficient to meet the Board's 
standards for the assertion of its jurisdic- 
tion and (3) there is otherwise sufficient 
reason for proceeding with the petition. In 
the case of any petition other than by an 
employer, the Board requires submission of 
a showing that a sufficient number of em- 
ployees favor the proposed election to justify 
the Board in conducting it. The number 
required is 30 per cent of those in the unit 
appropriate for representation—a figure which 
is determined administratively by the regional 
staff and may not be litigated at the subse- 
quent representation hearing. A 30 per cent 
showing is not required, however, of an in- 
tervenor, such as a rival labor organization 
or a union currently recognized by the em- 


ployer, who may intervene upon the show- 
ing of a contract covering the employees or 
some lesser representative interest. 

If the Board’s regional director is satis- 
fied with the results of the preliminary in- 
vestigation, he then proceeds to issue notice 
of a hearing for the taking of evidence con- 
cerning the various matters on which the 
Board must be informed in determining the 
direction of an election. A hearing may be 
avoided, however, if the parties are not in 
disagreement as to any of the matters in- 
volved and wish to expedite the proceed- 
ings by entering into an agreement authorizing 
the regional director to conduct an election 
without the formality of a hearing and sub- 
mission to the Board for its determination. 
This is a common form of procedure which 
is encouraged and is known as a consent- 
election agreement. A similar agreement, 
which provides for a consent election to be 
held but thereafter for the Board in Wash- 
ington to determine and certify the results, 
is known as a “Stipulation for Certification 
upon Consent Election.” 


If the parties do not agree to a consent 
election, a hearing is held, usually conducted 
by an officer or employee of the regional 
office. His only function is to see that by 
means of testimony and other evidence a 
record is made that is adequate for the 
Board’s purpose of making the necessary 
determinations. The entire transcript and 
documents connected with the hearing are 
submitted to the Board, together with a 
brief report by the hearing officer who is by 
statute prohibited from making any recom- 
mendations on the issues involved. Briefs 
are also accepted from the parties. 

The principal determination required to 
be made by the Board is, cf course, whether 
or not a question concerning representation 
exists. This may be shown initially, and 
usually rather routinely: (1) Evidence may 
be introduced to the effect that a demand 
has been made upon the employer by a 
union for recognition as bargaining repre- 
sentative, with which demand the employer 
has refused to comply. (2) The employer's 
disclosure at the hearing that he is unwilling 
to comply with the demand for recognition 
the union’s petition may be 
sufficient. (3) In the case of an employer 
petition, evidence of the existence of a 
present demand for recognition made upon 


implicit in 


1I may mention, in passing, one other form 
of election which the Board is authorized to 
conduct but which does not bear directly upon 
the question of majority representation. This 
is a ‘“‘union deauthorization’’ election, which the 
Board conducts in response to the filing of a 
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petition by 30 per cent of the employees assert- 
ing that they desire to rescind the authority of 
the union which represents them to include the 
statutory union-shop provision in the contract 
with their employer. 
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The low-priced automobile costs the 
average factory worker less in terms 
of hours worked today than a com- 
parable car cost him back in 1940 
or 1941. —Benson Ford 


the employer by a union or other asserted 
representative is enough. For example, picket- 
ing for the manifest purpose of obtaining 
recognition is tantamount to such a demand.’ 

Whether an election will be held, how- 
ever, depends also upon the disposition of 
various other statutory and administrative 
questions, such as to the qualification of 
the party seeking to act as_ bargaining 
agent; as to any possible bars to a present 
election—for example, an outstanding con- 
tract covering the employees sought to be 
represented or a prior representation deter- 
mination by the Board; and as to the ap- 
propriateness of the proposed bargaining 
unit. The questions thus presented for 
determination by the Board, and subsequent 
issues which may arise upon the conduct 
of an election, are the subjects to which I 
will devote the remainder of my discussion. 
Their treatment here, however, is not in the 
least intended to be exhaustive, but rather 
only to touch upon the highlights. It 
simply is not possible in a short space of 
time adequately to reflect the great variety 
of factual situations in which the repre- 
sentation problems I mention are continually 
being presented for decision by the Board. 


Qualifications of Representative 


A labor organization may have resort to 
the Board’s representation processes and be 
certified only if it is in compliance with the 
filing requirements of Section 9(f), (g) and 
(h) of the act. The first two parts of this 
section contain the which re- 
quire a labor organization to file annually 
with the Secretary of Labor copies of its 
constitution and bylaws, and information 
concerning its officers, initiation fees, dues 
and various aspects of its procedures. Sec- 
tion 9(h) is the section which imposes the 
requirement -that each officer of a labor 
organization, and of any national or inter- 
national organization of which it is an 
affiliate or constituent part, must have filed 


provisions 


with the Board within the preceding 12- 
month period an affidavit that he is not 
a member of, or affiliated with, the Com- 
munist party or any organization that believes 
in or teaches the overthrow of the United 
States Government by force or illegal or 
unconstitutional methods. The Supreme Court 
has held in the Highland Park case* that the 
prerequisite requirement of filing such non- 
Communist affidavits is one which extends 
even to the parent federations themselves, 
that is, to the AFL and CIO parent bodies 
AFL- 


which have now merged into the 
Cis): 
There are certain particular classes of 


individuals or employees who are given 
special treatment under the act. Unlike the 
earlier Wagner Act, supervisors under the 
Taft-Hartley Act are excluded by definition 
from the classification of employees.‘ Hence, 
a union of supervisors cannot have recourse 
to any of the the act for 
certification or other provisions to secure 
Supervisors are not, however, 


processes of 


bargaining. 
prohibited from joining labor organizations 
or engaging in collective bargaining apart 
from the assistance of the act’s procedures.° 
Section 9(b)(3) prohibits a labor organi- 
zation from being certified as representative 
of a unit of plant guards if it “admits to 
membership, or is affiliated directly or in- 
directly with an organization which admits 
to membership, employees other than guards.” 

Although it is permissible for an indi- 
vidual, as well as a labor organization, to be 
certified as the bargaining representative 
of employees, the Board will not certify 
any representative which is found to lack 
the qualifications of a bona fide bargaining 
agent. The Board has held, however, that 
the capacity of a union which is willing to 
represent employees is not affected by in- 
ternal union matters, such as limitations on 
the eligibility of employees to the union’s 
membership.® In the case of a union which 
seeks to become the 
craft unit by means of an election to sever 
the craft employees as a group from an 
already existing larger bargaining unit, the 
Board doctrine, enunciated 
several years ago in the American Potash 
case,’ that the organization seeking such 
craft severance either must be one 
has traditionally represented the particular 
craft or has been organized for the sole and 


representative of a 


adheres to its 


which 


2 Jerome E. Mundy Company, Inc., 116 NLRB 


1487. 
3 NLRB v. Highland Park Manufacturing Com- 
pany, 19 LABOR CASES { 66,327, 341 U. S. 322. 
* Section 2(3). See also Section 2(11) defining 
the term ‘‘supervisor.”’ 


Bargaining Representative 


5 Section 14(a). 

6“M” System, Inc., 115 NLRB 1316. 

7 American Potash & Chemical Corporation, 
107 NLRB 1418. 
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exclusive purpose of representing the specific 
craft. The “traditional representative” test 
is not applicable, of course, where an elec- 
tion is sought among craft employees who 
have not previously been represented.” 


Contract as Bar to Election 


The Board has long held that in the in- 
terest of promoting stability in collective 
bargaining relations, an election should not 
be held while there is in existence a cur- 
rent contract between a labor organization 
and the employer covering the employees 
for whom representation is sought to be 
achieved by a rival union. However, for a 
contract to bar an election it must first of 
all be a valid collective bargaining agree- 
ment in writing.” As a general rule, it must 
have been duly executed by the parties,” 
although recently the Board has permitted 
a contract to stand as a bar where final 
agreements had been reached by the parties 
and put into effect pending formal execu- 
tion of the final document.” 

The contract must also be of reasonable 
duration. Generally a term of two years or 
less is considered reasonable. In accord 
with this view, contracts for a duration longer 
than two years are ordinarily effective to 
bar an election only during the first two 
years of their term.” However, an excep- 
tion is made where it can be shown that 
a substantial part of the particular industry 
involved is covered by contracts with terms 
longer than two years. An instance is the 
present pattern of three-year contracts in 
the basic steel industry." Permanent con- 
tracts which have no fixed term but are of 
indefinite duration are held to be bars for 
a period of two years after their execution.” 
However, mere stopgap or temporary agree- 
ments, such as those entered into for the 
purpose merely of extending an old agree- 
ment until a new one can be executed, will 
not serve to bar a representation election.” 

In order for a contract to bar an election, 
the unit of employees covered by the con- 


tract must be an appropriate one for bar- 
gaining purposes.” However, the contract, 
although it covers an appropriate unit, must 
be one which fulfills the union’s duty as 
the. exclusive statutory representative to 
afford representation to all individuals with- 
in the unit, A contract which discloses an 
intent to represent the union’s members 
only will not serve as a bar.” If an em- 
ployer merges his operation with that of 
another employer so that the result is com- 
parable to an entirely new operation, the 
contract which covered the original oper- 
ation will not be a bar.” 


A contract must also be one which con- 
tains sufficient substantive terms and con- 
ditions of employment to lend stability to 
the employer-employee relationship and 
satisfy the ends of bargaining. A contract 
of a limited type, such as one relating only 
to pensions, is insufficient to forestall a 
new determination of representatives.” The 
Board will not recognize as a bar a contract 
which on its face contravenes the act.” 
Common types of contract provisions, which 
the Board has deemed to remove an other- 
wise valid contract as a bar, are union-se- 
curity clauses which are illegal either because 
the contracting union had failed to meet 
in a timely fashion the filing requirements 
of Section 9(f), (g) and (h), which I men- 
tioned earlier, or because the tinion-security 
provisions themselves exceed the provisions 
permissible under the proviso contained in 
Section 8(a)(3). 


The act in Section 8(a)(3) requires that 
a union which makes a union-security con- 
tract must be in compliance with the filing 
requirements at the time the agreement is 
made, or within the preceding 12 months. 
The Board has held that in the case of 
a contract containing a provision, such as 
appears in many labor-relations contracts, 
whereby periodically it becomes automatically 
renewed for an additional term or terms, 
the contract in effect is “made” each time 
it is renewed for an additional period,” and 


8 Friden Calculating Machine Company, Inc., 
110 NLRB 1618. 

® Pittsburgh Plate Giass Company, 117 NLRB 
1728. 

” Hardboard Fabricators 
NLRB 823. 

11 Gibson Refrigzrator Company, 117 
561. 

122 Mervin Wave Clip Company, Inc., 114 NLRB 
157: Natona Mills, Inc., 112 NLRB 236; Oswego 
Falls Corporation, 110 NLRB 621. 

13 Pazan Motor Freight, Inc., 116 NLRB 1568. 

“Cf. C. A. Olsen Manufacturing Company, 
5 CCH Labor Law Reports (4th Ed.), { 54,672, 
118 NLRB 362. See majority opinion in Thomp- 
son Wire Company, 116 NLRB 1933. 
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Corporation, 117 


NLRB 


% Diamond Lumber Company, 117 NLRB 135. 
%M, B. Farrin Lumber Company, 117 NLRB 
575. 
17 Monsanto Chemical Company, 108 NLRB 870. 
18 Solventol Chemical Products, Inc., 113 NLRB 
617 


1” Hooker Electrochemical Company, 116 NLRB 
1393. 
* General Refractories Company, 117 NLRB 
81. 
21 Awning Research Institute, 116 NLRB 505. 
2 Hughes-Vertin Lime Company, 104 NLRB 
185. 
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In the final analysis, the best insur- 

ance against loss of jobs is a healthy 

Company and a strong economy. 
—Henry Ford Il 


the union-security clause in such a contract 
becomes invalid if the union’s filings have 
lapsed at the time of the automatic renewal.” 
union contracts contain language 
purporting to defer the 
union-security provision until such time as 


Sometimes 
application of a 
it may legally become effective. In such 
cases the Board has held that the taking 
effect of such a provision must in fact be 
deterred, and not made presently effective 
subject to later defeasance.” 

The union-security provision of the act, 
appearing as a proviso to Section 8(a)(3), 
is one which permits an employer and labor 
organization to make an agreement “to re- 
quire as a condition of employment mem- 
bership {in the union] therein on or after 
the thirtieth day following the beginning of 
such employment or the effective date of 
such agreement, whichever is the later 
The Board holds that a union-shop clause 
which in any manner fails to guarantee to 
employees this 30-day period for 
joining the union renders the contract in- 
This is true as to a 
case 


grace 


operative as a_ bar. 
decertification petition just as in the 
of a petition for certification.” The statutory 
provision has also been interpreted as not 
being intended to mean that old employees, 
who were employed and were union mem- 
bers before the execution of the union 
security agreement, should be given an 
opportunity to drop out of the union only 
to have to join again at the end of 30 days.” 
However, it has been held that old 
employees who were not union members at 
the time the contract was executed must be 
accorded a 30-day period to acquire union 
membership, just as in the case of new 


also 


employees.” 

In one type of case the Board will enter- 
tain a petition for an election even during 
the effective period of a contract whose 
23 Stemar Company, 116 NLRB 5738. ig 

* Triangle Tanning Company, 115 NLRB 271. 

* Bazely and Junedale Meat Markets Com- 
pany, 114 NLRB 66 

°° Milwaukee Gas Light Company, 111 NLRB 
837; Charles A. Krause Milling Company, 97 
NLRB 536. 

7 Industries Freight Service, 116 NLRB 1164. 

2% John Deere Plow Works of Deere & Com- 
pany, 115 NLRB 923. 

* Standard Conveyor Company, 114 
1447. 


NLRB 


Bargaining Representative 


This is the situa- 
union has 


term is not unreasonable. 
tion where a schism within the 
created serious confusion or doubt as to the 
identity of the bargaining representative rec- 
ognized by the employer.* This is com- 
monly called the Board’s “schism doctrine.” 
The rule has been a salutary and desirable 
one, but the Board had to apply it 
carefully and with restrictions. Thus, for it 
to be applied there must have been some 
formalized disaffiliation action,” and the 
Board must be convinced that the bargain- 


has 


ing relationship is so confused that no sta- 
vill be served by applying 


Thus, where the 


bilizing purpose 
the contract-bar principle 
contracting union continues to function and 
to administer the contract as the recognized 
bargaining representative, and the situation 
more than an ex- 
dissatisfaction by a dissident 
schism 
However, in 


appears to disclose no 


pression of 
element within the 
trine will not be applied. 
applying the schism doctrine, the Board has 
continued to affirm the principle, enunciated 
in the Lawrence Leather case," that 
a local group effectively disaffiliates from a 
from its 


union, the doc- 


W he re 


union which has been expelled 
parent organization because of reasons such 
as Communist domination, the contract exe- 
cuted before the schism ce ases to bar a new 


election. 


In general, a contract which is not exe- 
cuted, renewed or to become effective until 
after the filing of a rival petition for an 
election is not a bar to the processing of 


the petition. However, the Board has an- 
nounced that in the case of a newly executed 
auto 
} 


contract, as distinguished from one 
matically renewed, the employer must have 
actual notice of the filing of the petition as 
of the time of execution of th 

order to forestall the contract as a bar.’ 
For a number of years the Board has fol- 
lowed a rule, which it first establishe: 
the G. E. X-Ray case,™ tl 

representation made by a 
not prevent a_ subsequent 


being a bar, unless the claim is followed up 


e contract in 


lat a mere claim 
union will 
from 


rival 


contract 


within ten days by the filing of a petition. 
However, this rule does not apply to a con- 
into during the automatic 


tract entered 


*° Thompson Wire Company, 116 NLRB 1933 

3A, C. Lawrence Leather Company, 108 
NLRB 546. 

332 Westinghouse 
NLRB 1642 

33 Anheuser-Busch, Inc., 116 NLRB 186 cf 
Westinghouse Electric Corporation, 117 NLRB 
520 

General 
NLRB 997. 


Electric Corporation, 116 


Electric X-Ray Corporation, 67 


The greatest shortage [in execu- 
tives] is in fast growing young 
firms with no long-standing repu- 
tation for being dynamic. Execu- 
tive talent takes longer to develop 
than economic size and power.— 
Dr. Eugene E. Jennings, associate 
professor of business administration, 
Michigan State University. 


renewal period,” which is the period in 


many contracts between the last date on 
which either party must give the other 
notice to prevent automatic renewal and 


the later date on which a new term com- 
mences. The Board regards this as a 
period which the parties themselves have 
provided for the negotiation of a new con- 
tract, and believes that stability in labor 
relations requires that during this period the 
parties should be protected against any 
claim except the actual filing of a petition 
before the new contract is executed.” Of 
course, an existing contract is not a bar if 
one of the parties has in fact given notice 
to prevent automatic renewal in accordance 
with its terms. The question of what con- 
stitutes a notice to terminate depends largely 
upon the nature of the particular contractual 
provision. 

As mentioned above, a contract generally 
serves as a bar to an election during a 
term of at least two years. Because this is 
true, it would seem that in the absence of 
some serious disagreement between them, a 
union and employer could readily forestall 
any possible effort of the employees to select 
another representative simply by the device 
of entering into a new contract well before 
the old contract began to approach its ex- 
piration or renewal date, and repeating this 
procedure every two years. Therefore, in 
order to assure that employees may have 
an opportunity at regular and predictable 
intervals to express themselves, if they so 
desire, concerning their choice of repre- 
sentatives, the Board has adopted what is 
termed its “premature extension” doctrine. 
In substance this doctrine holds that where 
a new contract is executed by an employer 


and union at a time when their existing 
contract still remains a bar to an election, 
the Board will not give effect to the new 
contract as a complete bar but will permit 
a representation petition to be filed at such 
time as it might have been filed had no 
new contract been executed. In order to 
protect the rights of employees, this doc- 
trine is applied regardless of whether the 
contracting parties have acted in good faith, 
and even though there may have been no 
intention of forestalling a redetermination 
of representatives.” The doctrine applies 
regardless of whether the agreement which 
extends the parties contractual relationship 
is a new and separate contract or takes the 
form of a supplement, amendment or exten- 
sion of the original contract.” However, 
if the earlier contract had ceased to be a 
bar at the time that the new or extension 
agreement was executed, the rule of prema- 
ture extension does not apply.” 


One-Year Certification Rule 


Under its one-year rule on certifications, 
the Board ordinarily will dismiss a petition 
by a rival union filed within one year after 
a bargaining representative has been certi- 
fied.” This is done in order to protect the 
bargaining relationship established 
from disturbance during that period. 

If a contract is executed during the cer- 
tification year, an election continues to be 
barred during the term of the first such 
contract. 


Statutory 12-Month Limitation 


on Elections 


Not only will the Board refuse to enter- 
tain a rival petition within one year after 
a certification, but also the act itself con- 
tains a limitation upon the frequency of 
holding elections. Thus, Section 9(c)(3) 
reads in part as follows: 

“No election shall be directed in any bar- 
gaining unit or any subdivision within which, 
in the preceding twelve-month period, a valid 
election shall have been held.” 

The Board has held that this statutory 
12-month period runs from the date of the 
balloting and, in the case of a union which 
had lost the election, not from the date on 


3% Called the ‘‘Mill B”’ period after the title of 


an early case. 
% Spencer Kellogg and Sons, Inc., 115 NLRB 


at Wyman-Gordon Company, 117 NLRB 75. 
% Stubnitz Greene Corporation, 116 NLRB 965. 
%° Heintz Manufacturing Company, 116 NLRB 


183. 
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*” Weston Biscuit Company, Inc., 117 NLRB 
1206. The one-year certification rule was ap- 
proved by the Supreme Court in Ray Brooks 
v. NLRB, 27 LABOR CASES { 68,835, 348 U. S. 96. 
a Typograph Company, 108 NLRB 
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which the Board certified the election re- 
sults.” In administering this section the 
Board has given the same effect to state 
elections as to Board elections 
where the state elections were conducted 
under proper safeguards.“ However, in 
one case a Board majority held that a state 
election in a unit which was not proper 
under federal standards because it included 
supervisors was not a valid election such 
3oard election under Section 


conducted 


as to bar a 
9(c)(3).“ 


Unit Appropriate 
for Collective Bargaining 


The Board is charged with the duty in 
each case of determining whether, in the 
words of Section 9(b), “in order to assure 
to employees the fullest freedom in exer- 
cising the rights guaranteed by this Act, the 
unit appropriate for the purposes of col- 
lective bargaining shall be the employer 
unit, craft unit, plant unit, or subdivision 
thereof.” This same section also sets out 
certain limitations on the unit placement of 
professional employees, craft groups and 
guards. Section 9(c)(5) provides that in 
determining whether a unit is appropriate 
for bargaining, “the extent to which the 
employees have organized shall not be con- 
trolling.” Section 2(3) of the act precludes 
the Board from including agricultural laborers, 
independent contractors, and supervisors in 
any unit found appropriate, by virtue of that 
section’s exclusion of these categories and 
certain others from the act’s definition of 
“employees.” 

In determining the composition of bar- 
gaining units, the Board in general attempts 
to give effect to the community of interests 
existing among employees. One factor to 
which the Board attaches some importance 
is the past bargaining history, in cases 
where such a history exists. Thus, although 
a unit limited to the employees of a single 
employer is usually presumed to be the ap- 
propriate unit, if there has been a history of 
bargaining over a substantial period of time 
by a group of employers with a representa- 
tive of their employees in a single unit, the 
Board will find such a multiemployer unit 


appropriate.” In such cases, however, an 


individual employer may withdraw from 
multiemployer bargaining and thereby re- 
establish the employees in his own opera- 
tions as a separate unit or units. However, 
such a withdrawal must be unequivocal and 
clearly indicate an intent by the employer 
henceforth to pursue an individual course 
of action.“ The withdrawal must be made 
at an appropriate time with respect to the 
course of the multiemployer labor relations, 
such as at the time of termination or auto- 
matic renewal of the multiemployer con- 
tract, or prior to the execution of a new 


agreement. 


The Board continues to 
units to crafts and to certain departmental 
groups which have traditionally been the 
subject of separate representation, usually 
by virtue of their possession of craft-like 
characteristics. The union seeking to repre- 
sent craft employees must show that the 
employees constitute a true craft as indi- 
cated by their possession of skill acquired 
through extensive training or apprentice- 
ship, and that they exercise such skills in 
their employment. In order for a craft 
unit to be appropriate, it must include all 
employees possessing the particular craft 
skills and performing comparable craft 
work.” The employees must constitute an 
“identifiable, skilled, and homogeneous craft 


group.” “ 


grant separate 


In cases where the employees in the craft 
or departmental group sought to be repre- 
sented are already included for bargaining 
purposes with other employees in a plant- 
wide or similar broad unit, the Board im- 
poses still another requirement before it 
will grant a separate election limited to 
such a craft or department. This is the 
requirement set forth several years ago in 
the American Potash case“ which, as I have 
previously pointed out, holds that the union 
seeking an election must be one which tra- 
ditionally has represented employees of the 
craft or department sought in its petition. 
The Board has more recently held that a 
union newly organized specially to repre- 
sent the craft or departmental group shall 
likewise meet the American Potash test.” 


As to plant guards, Section 9(b)(3) re- 
quires that they may not be included in 


“ Kolcast Industries, Inc., 117 NLRB 418. 

“8 T-H Products Company, 113 NLRB 1246; 
Olin Mathieson Chemical Corporation, 115 NLRB 
1501. 

4*Clements Auto Company d.b.a. Southern 
Minnesota Supply Company, 116 NLRB 968. 

* Logan Printing Company, 115 NLRB 1111. 

* Jones & Anderson Logging Company, Inc., 
114 NLRB 1203. 


Bargaining Representative 


* CBS-Hytron, A Division of Columbia Broad- 
casting System, Inc., 115 NLRB 1702. 

*% San Manuel Copper Corporation, 116 NLRB 
1153. 

* Cited at footnote 7. 

% Fort Die Casting 
1749. 


Corporation, 115 NLRB 


In the spring of last year 28 per- 
cent of the estimated 38.9 million 
married couples in the Nation were 
working couples. Eleven years ear- 
lier, at the end of World War Two, 
the proportion had been only about 


20 percent. 
—Bureau of the Census 


units with other employees. This same sec- 
tion defines a guard as one employed “to 
enforce against employees and other per- 
rules to protect property of the em- 
ployer or to protect the safety of persons 
on the employer’s premises.” The section 
also prohibits any labor organization from 
being certified as the representative of a 
unit of guards “if such organization admits 


sons 


to membership, or is affiliated directly or 
indirectly with an organization which ad- 
mits to membership, employees other than 
guards.” Employees who perform regular 
guard duties during a portion of their work- 
ing time are considered to be guards within 
the contemplation of the act and accordingly 
are excluded from nonguard units.” 


Section 9(b)(2) requires in effect that 
professional employees not be included in a 
unit with other employees unless a majority 
of such professional employees vote for this 
inclusion. The statute thus in every case 
gives professional employees an opportunity 
for separate representation if they wish it. 
Therefore, when professional employees are 
sought to be represented along with other 
employees who are not professionals, the 
Board ordinarily provides two ballots for 
voting by each employee in the professional 
group. On one of these ballots the voter 
may indicate whether or not he wishes to 
be represented with the nonprofessionals in 
a single bargaining unit, and on the other 
ballot he indicates his choice as to repre- 
sentation by the union or unions involved 
in the case. If a majority of the profes- 
sionals vote to be represented separately, 
their ballots as to representation are then 
tallied to see if they have designated a rep- 
resentative for their separate unit. If a ma- 
jority vote to be included in the larger unit, 
their ballots are counted as part of the total 


to determine the question of representation 
of the larger group. 

As I have previously mentioned, the stat- 
ute excludes agricultural laborers ™ from the 
definition of “employees” who are entitled 
to the benefits of collective bargaining un- 
der the act. Over the period of its history 
the Board has not infrequently been con- 
fronted with the question of how to deal 
with employees who divide their time be- 
tween different types of employment for the 
same employer, performing tasks 
which are within the purview of the Na- 
tional Labor Relations Act and others which 
are clearly agricultural labor. The Board 
has not always given the same answer, at 
one time holding that if employees spent 
any substantial part of their time in agricul- 
tural work they were outside the act for all 
purposes.” More recently, however, the 
Board has ruled that employees who divide 
their time but who regularly do nonagricul- 
tural work may be included within a bar- 
gaining unit under the act for that part of 
their work which is nonagricultural.” 


some 


As to independent contractors, who also are 
excluded from the act by definition, the 
determination of independent contractor 
status depends upon the facts of each par- 
ticular case, and no one factor is determina- 
tive. The Board, however, has placed 
considerable reliance in many cases on the 
well-known “right-of-control” test. Thus, 
if it appears that the person for whom serv- 
ices are being performed reserves and exer- 
cises control only in respect to the end 
result sought to be obtained, the one per- 
forming the services is deemed to be an 
independent contractor. However, on the 
other hand, if the one for whom the services 
are performed also retains control especially 
over the means and manner in which the 
result is sought to be accomplished, an em- 
ployer-employee relationship is indicated.” 

Supervisors, who are excluded from cov- 
erage by the act through the definition of 
“employee” in Section 2(3), are themselves 
defined in Section 2(11). That section de- 
scribes a supervisor as follows: 


e any individual having authority, in 


the interest of the employer, to hire, trans- 
fer, suspend, lay off, recall, promote, dis- 
charge, assign, reward, or discipline other 
employees, or responsibility to direct them, 


51 United States Gypsum Company, 5 CCH 
Labor Law Reports (4th Ed.), %54,634, 118 
NLRB 20: Walterboro Manufacturing Corpora- 
tion, 106 NLRB 1383. 

% The Board for several years has been re- 
quired, by a rider attached to its appropriations 
act, to follow the definition of ‘‘agricultural 
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labor’ appearing in the Fair Labor Standards 
Act. 

53 Clinton Foods, Inc., 108 NLRB 85. 

5 Olaa Sugar Company, Limited, 5 CCH Labor 
Law Reports (4th Ed.), { 54,888, 118 NLRB, 
No. 195. 

% National Van Lines, 117 NLRB 1213. 
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Today almost 90 million persons 
live in 168 areas around the United 


States classified as ‘‘metropolitan.”’ 
These people live on one-fourteenth 
of the land area but they con- 
stitute roughly one-half of the na- 
tion's population.—Gustave Serino, 
professor of government, University 
of Miami (Florida). 


or to adjust their grievances, or effectively 
to recommend such action, if in connection 
with the foregoing the exercise of such 
authority is not of a merely routine or 
clerical nature, but requires the use of in- 
dependent judgment.” 

This seemingly rather complicated defini- 
instances not especially 
The possession of any 


tion is in most 
difficult to apply. 
one of the attributes of supervisory status 
thus enumerated is sufficient to disqualify 
an individual from inclusion in a bargaining 
unit, and in every plant or industry there 
are those who may thus be quickly recog- 
nized as Difficulty arises, 
however, with application of the definition 
to the lower or fringe levels of supervision— 
in distinguishing from true supervisors those 
whose duties call for them merely to in- 
struct or lead other employees, or to assist 
in channeling the flow of work. However, 
here again the conclusion to be reached 
must depend upon the particular facts in 
any given case. For example, the Board 
has held that in general the authority which 
skilled workers exercise over relatively un- 
skilled workers is not supervisory.” The 
Board has also held that individuals whose 
regular duties are those of rank-and-file 
employees do not acquire supervisory status 
merely because they substitute for foremen 
on the infrequent and sporadic occasions 
when the latter are absent because of illness 
or vacation.” However, an individual who 
regularly exercises supervisory authority, 
even though only part time, is excluded from 


supervisors. 


a unit as a supervisor. 

As a matter of policy, the Board excludes 
office clerical employees from units of manual 
production and maintenance workers. Plant 
clericai employees, whose place of work is 


not in’ the main office but out in the plant 
and whose work is closely associated with 
the production process, are properly to be 
included with the production employees.” 
In retail stores, however, office clericals may 
units with sales 


be included in store-wide 


clerks as well as nonselling employees.” 
Technical employees will be excluded from 
units if any party objects to 


plant-wide 
If a separate unit of tech- 


their inclusion.” 
nical employees is sought, the Board will 
find such a unit appropriate. It is possible 
for the same union that represents a unit 
of the production and maintenance em- 
ployees to represent also a separate unit of 


technicals.” 


Conduct of Representation Elections 

Section 9(c)(1) requires that when either 
a representation or decertification petition 
is filed and a hearing is held, and the Board 
finds upon the record of the hearing that a 
question of representation in fact exists, 
the Board skall proceed to direct the hold- 
ing of an election by ballot and 
thereafter shall certify the results of the 
election. 

The election is conducted by the Board's 


secret 


regional office, which arranges all the neces- 
sary details. However, such matters as the 
timing of elections, eligibility to vote and 
the standards of conduct necessary to insure 
a valid election are subject to rules laid 
down in the Board’s Rules and Regulations 
and to guides disclosed by the Board in its 
decisions. 

Ordinarily an election is held within the 
period of 30 days from the date of the 
Board’s issuance of its decision and its di- 
rection of election. Necessarily this is some- 
times varied in certain cases such as those 
involving wholly seasonal industries, in 
which case the Board provides that the 
election may come during the peak of sea- 
sonal employment.” In the of an 
industry or plant which is in the process of 
expanding, the Board will not necessarily 
defer an election but may direct the holding 
of a present election if it is clear that at the 
time of the election a substantial and repre- 
sentative complement of employees will be 
employed.” 

The Board will not ordinarily proceed 
with an election while unfair 


case 


charges of 


% Southern Bleachery and Print Works, Inc., 


115 NLRB 787 
3% Dixie Lou Frocks, Inc., i117 NLRB 1583. 


8 William R. Whittaker Company, Ltd., 117 


NLRB 339. 
% See Interstate Supply Company, 117 NLRB 


1062. 


Bargaining Representative 


®” United States Gypsum Company, 114 NLRB 
523. 

* See case cited at footnote 60 

® Cleveland Cliffs Iron Company, 117 NLRB 


* Walton-Young Corporation, 117 NLRB 51 


455 


During the year 1938, when per- 
sonal incomes fell 10 per cent, au- 
tomobile sales suffered a loss of 
50 per cent. 


labor practices are pending.“ However, 
with respect to most of these charges it is 
possible for the charging party to file a 
waiver of the charges as the basis for any 
later objections to the results of the election, 
in which case the Board will proceed with 
the election.” If the charges have been 
dismissed by the regional director, although 
the matter may be pending on appeal to the 
General Counsel from the regional director’s 
dismissal, the Board will not for this reason 
further delay the direction of an election.” 

Eligibility to vote is customarily limited 
to those individuals within the unit who 
were employed during the last payroll period 
immediately preceding the issuance of the 
Board’s direction of election and who have 
not subsequently quit or been discharged. 
Employees who were employed on the 
eligibility date but who are temporarily laid 
off or absent because of illness, vacation or 
similar reasons are eligible. So, also, are 


employees in the military service who ap- 


pear in person at the polls. Strikers are 
eligible except those who are not entitled 
to reinstatement. These provisions as to 
eligibility appear in each of the Board’s 
formal directions of election. 

Before an election, an employer is fur- 
nished official notices of election by the 
regional director for posting in accordance 
with specific instructions. It is the Board’s 
practice also to require the employer to 
furnish a list of employees within the unit 
who may be eligible to vote. The list is 
used as a check list at the election. Often 
a conference of the parties, together with a 
Board agent, is held before the election to 
discuss the eligibility list, resolve questions 
that may arise concerning individuals listed 
and ascertain if there are voters who the 
parties or the Board itself may wish to 
challenge at the election. The Board has 
held that the mere preparation and check- 
ing of an eligibility list does not ordinarily 
constitute a binding agreement between the 


parties as to eligibility, although the parties 
may, subject to certain conditions, make 
written agreements as to eligibility which 
will be honored by the Board.“ However, 
such agreements are not binding where they 
are contrary to established Board policy.” 


After the election has been held, any of 
the parties may within five days file objec- 
tions to the conduct of the election with the 
regional director under whose supervision 
the election was held. The regional di- 
rector then makes a report on the objections, 
as to which any party may file exceptions 
with the Board. The issues raised by ex- 
ceptions to the regional director’s report are 
considered by the Board. If it is found 
necessary to do so, the Board may conduct 
a further hearing to obtain evidence relative 
to matters in dispute before making its 
determination on the objections. Upon con- 
sideration, if the objections are found to 
have merit, the Board may set the election 
aside and direct that a new election be held. 
Issues relating to challenged ballots, if they 
are sufficient in number to affect the results 
of the election, may likewise be resolved in 
a similar manner. 


In general, for the Board to set an election 
aside it must be found that there was some 
conduct which may reasonably be regarded 
as having interfered with exercise by the 
employees of a free choice in the election. 
Examples of this may be threats or coer- 
cion by one of the parties, such as an 
employer’s threat to close its plant or to 
curtail some employee benefit if the union is 
selected as representative. The Board, 
however, has also prescribed certain elec- 
tioneering rules designed to aid in prevent- 
ing interference with freedom of choice. 
Thus, for several years the Board has fol- 
lowed a rule, enunciated in the Peerless 
Plywood case,” which prohibits “election 
speeches On company time to massed as- 
semblies of employees within 24 hours be- 
fore the scheduled time for conducting an 
election.” This rule has been held to apply 
not only to an employer’s pre-election 
speech to his employees assembled on com- 
pany time in the plant but also to the union’s 
conduct in broadcasting a speech from a 
sound truck, which could be heard by the 
employees at work within the plant during 
the day before the election.” The rule is 


* Coffey’s Transfer Company, 115 NLRB 888. 

®% Milham Products Company, Inc., 114 NLRB 
1544. 

®% Le Roi Division, Westinghouse Airbrake 
Company, 114 NLRB 893. 

* Norris-Thermador Corporation, 5 CCH La- 
bor Law Reports (4th Ed.), § 55,113, 119 NLRB, 
No. 155. 
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*® Westlake Plastics Company and Crystal-X 
Corporation, 5 CCH Labor Law Reports (4th 
Ed.), { 55,159, 119 NLRB, No. 181. 

® Peerless Plywood Company, 107 NLRB 427. 

7” United States Gypsum Company, 115 NLRB 
73A. 
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held to apply only to speeches and not to 
the dissemination of campaign literature.” 
The Board, however, has also set aside 
elections where an employer conducted 
pre-election private interviews with all or 
most of the employees in their homes,” or 
singly or in small groups in the employer's 
private offices,” or in other special areas 
away from where the employees work.” 

The Board further has established a rule 
against the use in pre-election campaigns of 
marked sample ballots which was set forth 
initially in the Allied Electric case.” In sub- 
stance this rule provides that no participant 
in a pre-election campaign may circulate 
any document purporting to be a copy of 
the Board’s official ballot unless it is com- 
pletely unaltered in form and content. The 
purpose of the rule is “to preserve for 
parties to an election an atmosphere of im- 
partiality, completely free from the slightest 
suggestion that {the Board] endorses 
any particular choice.” 

The Board generally does not censor or 
attempt to police election propaganda, but 
leaves the evaluation of such propaganda to 
the participants in the election themselves. 

Elections have been set aside, however, 
where campaign methods exceeded the 
bounds of legitimate propaganda, and low- 
ered the standards to such a point as to 
impair the free and untrammeled expression 
of choice by the employees. Such instances 
have occurred when one of the parties de- 
liberately misstated material facts within its 
special knowledge, concerning which the 
employees did not have independent knowl- 
edge with which to evaluate the facts and 
under such circumstances that there was no 
opportunity for the misstatements to be re- 
butted. Thus, elections have been set aside 
in cases where, on the eve of an election, 
the union distributed handbills deliberately 
misrepresenting wage rates in its contracts 
with other companies.” 

For the last several years it has been the 
Board’s practice not to consider objections 
relating to matters which have occurred 
prior to a certain cutoff date preceding the 


election. The rule in this regard was 


and later revised in the Woolworth decision.” 
As stated in Woolworth, the rule provides 
that the Board will not consider as objec- 
tions to an election matters which have 
occurred prior to the date of issuance of 
the Board’s direction of an election. This 
same case also holds that where the parties 
have agreed to a consent election without 
the formality of a Board determination, the 
cutoff date on such objections is the execu- 
tion by the parties of the consent election 
agreement. 


Amendment of Certifications 


The Board has frequently been asked to 
clarify or amend an outstanding certification 
in order to reflect some change in the bar- 
gaining representative or to cure some am- 
biguity in the description of the bargaining 
unit. The Board regards itself as having 
authority to police its certifications and to 
clarify or amend them if necessary as a 
means of effectuating the policies of the act. 
However, a Board majority recently held 
in the Bell Telephone case™ that the Board’s 
authority to clarify a unit only extends to 
cases in which there has been an actual 
Board certification and not to cases in 
which the unit has been established merely 
by contract between the parties. In this 
case the employer sought the Board’s deci- 
sion as to whether a large group of classi- 
fications alleged to have the duties of minor 
supervisors were in fact supervisors that 
should be excluded from the unit. 


The Board will dismiss a 
clarification or amendment of a certification 
if in fact it raises a question of representa- 
tion which can only be resolved by an 
election. Thus, the Board has denied a 
petition to clarify by adding a group of 
employees similar to those in the unit but 
whom the Board found to have been ex- 
pressly excluded from the unit by stipula- 
tion and presently to be covered by the 
contract of another union. The mere fact 
that the contract might bar an election 
among them at the time was held not a 
reason for resort to clarification instead of 


motion for 


originally established in the 4 & P case™ an election.” [The End] 
% Vita Food Products, Inc. of Maryland, 116 % Great Atlantic & Pacific Tea Company, 101 
NLRB 1118. 


NLRB 1215. 
= Peoria Plastic Company, 117 NLRB 545. 
™ General Cable Corporation, 117 NLRB 573. 
™ Radiant Lamp Corporation, 116 NLRB 40. 


™% Allied Electric Products, Inc., 109 NLRB 
1270. 

% Boro Wood Products Company, Inc., 113 
NLRB 474. 


™ Calidyne Company, 117 NLRB 1026; Reiss 
Associates, Inc., 116 NLRB 217. 


Bargaining Representative 


7% F. W. Woolworth Company, 109 NLRB 1446: 
Joanna Western Mills Company, 5 CCH Labor 
Law Reports (4th Ed.), { 55,216, 119 NLRB, No 
207. 
% Bell Telephone Company of Pennsylvania, 
5 CCH Labor Law Reports (4th Ed.), { 54,673, 
118 NLRB 371, Chairman Leedom and Member 
Bean dissenting. 

51 General Motors Corporation, 117 NLRB 750 
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Problems 


Are Small-Loan Companies 
Exempted from FLSA? 

The Sixth Circuit recently contradicted 
the First Circuit by holding that the em- 
ployees of a small-loan company were not 


within the Fair Labor Standards Act’s 
coverage even though some of the em- 
ployees were engaged in interstate com- 


merce. The Secretary of Labor had sought 
a determination that the small-loan estab- 
lishment was not exempted from the over- 
The small-loan 
met 


time provisions of the act. 
company contended that 
all the requirements of the “retail and service 
establishment” exemption. 

The 
termining 
interstate 
“A ‘retail 


its business 


statutory test for de- 
the employees of an 
exempt provides that 
or service establishment’ shall 
mean an establishment 75 per centum of 
whose annual dollar volume of 
goods or services (or of both) is not for 
resale and is recognized as retail sales or 
services in the particular industry.” The 
record indicated that 90 per cent of the 
small-loan company’s business was solely 
with persons residing within the state of 
its location, that it was not engaged in any 
sales for resale, that loans were given by it 
only to consumers (and not to dealers) 
for such purposes as the purchase of house- 
hold appliances, and that the retail character 
of the business was recognized in the 
financial industry. 

The court concluded that the small-loan 
company fell within the “retail and service 
establishment” exemption and, therefore, its 
employees were not covered by FLSA— 
Kentucky Finance Company v. Mitchell, 34 
Lapor Cases § 71,452. 

In the above case the Sixth Circuit, in 
making industry recognition a relevant part 
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amended 
whether 
firm are 


sales of 


of the test to determine the status of a 
business, gave a different interpretation to 
the Congressional intent than was offered 
by the First Circuit in Aetna Finance Com- 
pany v. Mitchell, 32 Lapor Cases § 70,858. 
The Sixth Circuit gave controlling weight 
to oral testimony from experts in the 
financial industry that small-loan firms were 
recognized in that industry as a retail busi- 
ness. It felt that the language of the 
statute was clear and The 
First Circuit, however, was of the opinion 
that it was not the intention of Congress to 
permit each industry to decide for itself 
whether it was conducting a “retail or serv- 


unambiguous. 


ice establishment.” It concluded that a 
small-loan company does not fall within 
this exemption. The First Circuit’s de- 


cision was apparently primarily based on 
statements contained in legislative com- 
mittee reports which it construed as not 
intending to exempt small-loan companies. 


New Superhighway’s Construction 
Covered by FLSA 

A federal district court in New Jersey 
was faced recently with the question of 
whether employees working on a new super- 
highway were covered by the Fair Labor 
Standards Act. The court answered in the 
affirmative. It noted that employees work- 
ing on new construction are engaged in 
commerce within the act’s coverage when 
their work is such that it is so directly and 
vitally related to the functioning of an in- 
strumentality or facility of interstate com- 
merce as to be, in practical effect, a part 
of it instead of being an isolated local 
activity. 

In the instant case the court held that 
the construction of the new superhighway 
in New Jersey was covered by FLSA be- 
cause the superhighway was a part of the 
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redesigning of an existing interstate high- 
Way system. Thus, the dismissal of a 
criminal action brought against a construc- 
tion contractor charged with violating the 
overtime and record-keeping provisions of 
the act was denied. 

When completed, the superhighway would 
have 84 interchanges with other highways. 
The court declared that it was a practical 
alternative for relief of the traffic conges- 
tion on the existing highway system. Re- 
liance was placed on Mitchell v. Volimer & 
Company, 28 Lapor Cases § 69,243, which 
held that the construction of a new lock 
as a part of an route for an 
existing interstate canal system was covered 
by the act—U. S. v. Newyer Contracting 
Company, 34 Lapor Cases 71,443. 


alternative 


Discrimination Against Workers— 
Reinstatement Without Back Pay 
Employees who were discriminated against 
for bringing FLSA suits for unpaid wages 
without back 
decision in 


ordered reinstated but 
federal district court 
The Secretary of Labor had brought 


were 
pay ina 
Georgia. 
suit against the employer for an injunction 
against violation of the FLSA provision 
prohibiting employers from discharging or 
in any other manner discriminating against 
any employee because he has filed any com- 
plaint or instituted any proceeding under 
the act. 

The 
discrimination did exist. 
quit because of discriminatory 


indicated that the alleged 
One employee had 


evidence 


changes in 


working conditions and was denied rein- 
statement. Two others were laid off and 
not rehired. The court found that the em- 


have lost their jobs if 
against their em- 
ordered  rein- 


plovees would not 
they had not filed 
ployer. Thus, the 
statement of the employees. The fact that 


suit 
court 


the one employee had resigned of her own 
will after having been subjected to dis- 
criminatory treatment did not make it im- 
proper to include her in the reinstatement 
order. 

However, reinstatement was ordered with- 
out back pay. In 29 USCA Section 217 it is 
stated “That no court shall have juris- 
diction, in any action brought by the Secre- 
tary of Labor to restrain such violations, to 
payment to employees of unpaid 
wages or unpaid overtime com- 


order the 
minimum 
pensation or an additional equal amount as 
liquidated damages in such action.” The 
court declared that it did not have to de- 
cide whether it lacked jurisdiction (because 


Wages ... Hours 


of the above statutory prohibition) to make 
a back pay award would not, in 
the exercise of judicial discretion, grant the 
award if the jurisdiction existed. The Secre- 
tary of Labor is appealing this decision on 
the basis that the district court exceeded 
its judicial discretion in denying an award 
of back pay.—Mitchell v. DeMario Jewelry, 
Inc., 34 Lapor Cases § 71,467. 


since it 


Transporting Equipment 
Is Compensable Work 


An employee’s compensable working time 
includes the time spent in transporting, by 
truck, equipment indispensable to the work's 
performance and too heavy to be carried 
by hand, from an employer's storage yard 
to a job site and back. This is the substance 
of a federal district court’s holding in New 
Mexico. 

The case involved three companies which 
wells Each company 

equipment to and from 
truck. Other equipment 


service oil trans- 
ported heavy well 
sites in a heavy 
and crew members were transported in a 
pick-up truck. driven 
by crew members who were not paid for 
driving time. The court with the 
Secretary of Labor’s contention that fai 


These vehicles were 


agreed 


to compensate the operators for the time so 
spent was a violation of the Fair Labor 
Standards Act. 

The court declared that driving the trucks 
an indispensable part of the workers’ 
activities and that a crew member who did 
the driving entitled to 
like any other truck driver. 
members who merely rode 


was 
was compensation 
There Was no 
claim that crew 

to work in the 


trucks were entitled to 
travel time.—Witchell 


Inc., 34 LAspor CASsEs 


compensation for 
Bateman & Whitsit?, 
71,504. 


Amend Seasonal Exemption 
for Handling of Fresh Produce 


An amendment clarifying FLSA’s sea- 
sonal exemption for packing, handling and 
preparing of fresh fruits and vegetables in 


natural state was announced 
recently by Charles T. Lundquist, acting 
administrator of the United States Labor 
Department’s Wage and Hour and Public 
Contracts Divisions. The amendment makes 
it clear that the exemption ends when the 


their raw or 


commodities leave the packing houses o 
shipping sheds where they have 


Subsequent wholesaling, 


been as- 
sembled. repack- 


+ 


ing and in-transit handling are not exempt 
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Books ... Articles 


CURRENT LITERATURE 


Labor Law Survey 


Labor and the Law. Charles O. Gregory. 
W. W. Norton & Company, Inc., 55 Fifth 
Avenue, New York 3, New York. Second 
revised edition, 1958. 580 pages. $6.50. 


This book provides a survey of the evolu- 
tion of our labor laws and of unionism as 
it has been molded by legislation designed 
to foster, restrict or control it. The author, 
Charles O. Gregory, professor of law, 
University of Virginia, examines many im- 
portant laws and cases in the United States. 
The propriety of various collective bargain- 
ing techniques is studied at length, as well 
as the considerations involved in organiza- 
tional drives, the labor injunction, ete. 


This new edition includes important up- 
to-date material on such topics as picketing 
and the Constitution, the National Labor 
Relations Act, right-to-work statutes, ar- 
bitration, and effects of the Taft-Hartley 
and Norris-LaGuardia Acts. The author 
seeks to bring to the fore the most signifi- 
cant and vita] issues in the development 
of our labor laws and labor relations. 


‘Professor Gregory notes that while the 
Taft-Hartley Act did not constitute a 
“Slave Labor Act,” as the unions were once 
wont to call it, the act did introduce “some 
needlessly complicated provisions that have 
been difficult to understand and administer.” 
Many of the act’s innovations have proved 
to be impractical, the author states, and 
several questionable union activities have 
remained unchecked, either because the act 
failed to cover them or its provisions were 
badly drafted. 


It is pointed out that abuses of union 
power, achieved through widespread or- 
ganization, continue to be the sore spots. 
Professor Gregory states that whether 
effective regulatory legislation is possible 
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to achieve is speculative. Perhaps abuses 
of the power created by combinations of 
workers are unavoidable. These serious is- 
sues are treated more as political issues than as 
economic he declares. It is noted 
that politicians have very vague notions 
about drafting legislation of this kind, and 
the public has no real conception of the 
inherent difficulties in this area. The author 
hopes that his book will promote some 
general understanding of the problems in- 
volved in this field and, therefore, aid in 
the achievement of a more balanced legis- 
lative program of regulation. 


ones, 


NLRB Annual Report 


Twenty-Second Annual Report of the Na- 
tional Labor Relations Board. Superintendent 
of Documents, United States Government 
Printing Office, Washington 25, D. C. 


The National Labor Relations Board re- 
cently issued its annual report for the fiscal 
year ended June 30, 1957. It noted that 
13,356 cases of all types were received, as 
compared with 13,388 cases filed during the 
preceding year. The number of unfair labor 
cases filed increased from 5,265 in fiscal 
1956 to 5,506 in fiscal 1957. Representation 
cases filed during fiscal 1957 totaled 7,797, 
while 8,076 were filed in fiscal 1956. The 
Board closed 12,708 cases in fiscal 1957, 
leaving 4,416 cases pending—the highest 
pending caseload in five years. 


In the realm of unfair labor practice 
cases, charges brought against employers 
continued to predominate during fiscal 1957. 
Charges against employers were filed in 
3,655 cases, and charges against unions in 
1,851 cases. 


Filings of secondary boycott charges were 
the highest on record. In fiscal 1957 a total 
of 462 of these charges were filed. In 
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fiscal 1956, the highest year previously, 421 
of these charges were filed. 

In the field of representation cases, 6,764 
petitions for elections were filed by unions 
during fiscal 1957, compared with 7,103 filed 
in fiscal 1956. 


Labor Relations Case Book 


Problems in Labor Relations. Benjamin M. 
Selekman, Sylvia Kopald Selekman and 
Stephen H. Fuller. McGraw-Hill Book 
Company, Inc., 330 West 42nd Street, New 
York, New York. Second edition, 1958. 
702 pages. $8. 

This Harvard Business School Case Book 
is for text or supplementary use in college 
courses in labor problems or for supple- 
mentary use in courses in collective bar- 
gaining. It makes available authentic cases 
drawn from the work of collective bargain- 
ing and used in labor courses at the Harvard 
Graduate School of Business Administra- 
tion. 

The cases are organized into three major 
categories: (1) shop problems or day-to- 
day administrative problems, (2) probléms 
at the over-all bargaining table level and 
(3) problems affecting individual companies 


over a period of time sufficiently long to 
reveal the development of a cooperative 
relationship from conflict and hostility. The 
questions appended to each case suggest 
helpful clues for uncovering the problem and 
its requirements in action. 
This revised edition 
significant events, such as the massive nego- 
automobiles, as well 
The authors 


describes recent 
tiations in steel and 
as those in smaller industries. 
emphasize power relations. 


ARTICLES 


Union Recognitional Activity . .. A 
study of the impact of the Curtis case 
(Teamsters, Local 639), 5 CCH Laspor Law 
Reports (4th Ed.), § 54,943, and the Alloy 
case (Machinists, Lodge 942), 5 CCH Lasor 
Law Reports (4th Ed.), { 54,960, will appear 
in the June issue of the Virginia Law Re- 
view. Entitled “The Curtis Case and Sec- 
tion 8(b)(1)(A) of the Taft-Hartley Act,” 
the note explores some oi the ramifications 


‘of the NLRB’s new approach to labor union 


regulation. 

The inroads made by the concept of free 
employee choice on traditional union eco- 
nomic coercion is the focal point of the note. 


THE UNION QUEST FOR RECOGNITION IN GOVERNMENT SERVICE— 


Continued from page 424 


tially in the past decade. During World 
War II, state and local government employ- 
ment fluctuated around 3 million; in 1956, 
employment averaged approximately 5 million. 
Federal employment has been reduced from its 
peaks during World War II and the Korean 
War. It has, however, averaged slightly 
over 2 million during the Eisenhower Ad- 
ministration. The combined government 
employment during 1956 was approximately 
7.2 million. On all levels, employment will 
undoubtedly increase with the demands for 
education, welfare and defense spending. 
Organizations among government em- 
ployees have grown despite administrative 
opposition. Recent estimates by the Bureau 
of Labor Statistics indicate that 915,000 
government employees belonged to unions 
in 1956—roughly 13 per cent of all govern- 
ment personnel. Of the 915,000, 669,000 
were members of unions affiliated with the 


AFL-CIO and 247,000 were members of 
unaffiliated organizations.” In addition, an 
equal or greater number of government 
employees belong to “associations” func- 
tioning on a state or local government level 


Although the federal government first 
recognized the right of its employees to 
organize, innovations in the last decade in 
industrial relations have been made primarily 
by local government units. To overcome 
legal objections, the parties have generally 
adopted some variant of the traditional col- 
lective bargaining contract in order to 
establish a formal relationship. The number 
of these relationships has increased steadily 
and will probably continue to _ increase. 
Our state and federal governments should 
study these relationships before formulating 
industrial relations programs for their em- 


[The End] 


ployees. 


” The bureau's figures were rounded into the 
nearest thousand. See the predictions of a con- 
sultant on labor relations in public service, Ed- 


Books . . . Articles 


mond F. Kicketts, “Trends and Forecasts in 
Personnel,’" Public Management, January, 
1955, pp. 9-11. 
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Rank and File 


Meetings of Labor Men 


Western Pension Conference.—The first 
meeting of the newly formed Seattle Chap- 
ter of the Western Pension Conference 
was held on May 21 at the Washington 
Athletic Club in Seattle. Among the speak- 
ers was Walter Reynolds, assistant actuary 
of the Prudential Life Insurance Company, 
who spoke on certain aspect* of the Team- 
sters’ retirement plan, on which he has 
worked since its inception in 1955. 

Practising Law Institute—In cosponsor- 
ship with the American Arbitration Asso- 
ciation, the institute will present “Arbitrating 
Disputes Under Labor Contracts” June 
16-20 at the Hotel Statler, New York. The 
program will deal with grievance arbitration 
as distinguished from the arbitration of the 
terms to be written into a contract, and will 
make available a detailed analysis of arbi- 
tration procedures, problems and _ issues 
from the viewpoint of labor arbitrators. 


American Management Association.—The 
personnel division of the AMA will hold a 
seminar on “Fundamentals of Labor Law 
for Industrial Executives” June 23-27 at the 
Hotel Astor in New York City. The semi- 
nar is designed to offer authoritative, thorough 
understanding of the labor laws affecting 
everyday operations of businessmen, and 
includes topics such as “What to Do When 
the Union Knocks at the Door” and “Liv- 
ing Under the Contract.” For reservations 
contact the Seminar Registrar, American 
Management Association, Inc., 1515 Broad- 
way, New York 36. 

University of Michigan Law School.—A 
conference on “Collective Bargaining and 
the Law” will be held in cooperation with 
the Institute of Labor and Industrial Rela- 
tions (University of Michigan-Wayne State 
University) July 31, August 1 and 2 in Ann 
Arbor. 
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Congressional Activity 


While Congressional committees are 
busy studying important labor bills, 
several new ones have been introduced. 


Hearings on proposed legislation in the 
labor-management relations field continue 
to be held by the Subcommittee on Labor 
Legislation of the Senate Committee on 
Labor and Public Welfare. Subcommittee 
Chairman John F. Kennedy pledged to 
bring out by early June a bill covering the 
following 11 areas: union elections, union 
finances, trusteeships, exemption of construc- 
tion workers from bargaining elections, pro- 
visions for strikers to vote in bargaining 
elections, elimination of the non-Communist 
affidavit, secondary boycotts, use of mid- 
dlemen in union-management negotiations, 
organizational picketing, state-federal juris- 
diction. and conflict-of-interest cases. Chair- 
man Kennedy has been quoted as Stating 
that the subcommittee would not rush 
through any excessively restrictive measure. 

The House Committee on Education and 
Labor is expected to appoint a special sub- 
committee to make a study of the Welfare 
and Pension Plans Disclosure Bill (S. 2888), 
which passed the Senate on April 28. This 
study will probably delay House action on 
the bill until late in this legislative year. 
(For a discussion of this bill, see last month’s 
issue of the JOURNAL.) 

The temporary unemployment compensa- 
tion bill (H. R. 12065), which had been 
passed by the House, was reported without 
amendment by the Senate Finance Com- 
mittee. The bill is a slightly modified version 
of the bill recommended by the Administra- 
tion. Unemployed workers who have ex- 
hausted their benefit rights under state law 
would be paid additional benefits equal to 
one half of the total amount collected under 
the state law. The payments would be made 
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News of Work 
and Working People 


with respect to weeks of unemployment be- 
ginning before April 1, 1959, to individuals 
who exhausted their benefit rights after June 
30, 1957. No benefits would be paid to un- 
employed individuals who were not covered 
under an unemployment compensation sys- 
tem. Benefits would be paid only in states 
that elect to participate in the program. The 
federal government would lend the money 
to the states for such payments under agree- 
ments between the states and the Secretary 
of Labor. 

The AFL-CIO has charged that H. R. 
12065 “meets neither the immediate nor the 
long-term needs” of unemployed workers. 
Nelson H. Cruikshank, director of the AFL- 
CIO Department of Social Security, stated 
that the Kennedy bill (S. 3244) would meet 
both short and long-term needs. The latter 
bill provides for unemployment reinsurance 
grants to the states. 

Several labor bills were recently intro- 
duced in Congress. S. 3738 would amend 
the National Labor Relations Act by per- 
mitting the certification of a union in the 
building and construction industry without 
a representation election, and would permit 
strikers to vote in representation elections. 
The act would also be amended by H. R. 
12330, which would subject unions to federal 
and state antitrust laws. 

The Fair Labor Standards Act would be 
made applicable by S. 3750 to employees of 
employers engaged in the operation of taxi- 
cabs. Another bill (H. R. 12095) would 
exempt employees of certain radio and tele- 
maximum hours 


vision stations from the 


provisions of the act. 

S. 3773 would amend the Labor Manage- 
ment Relations Act to permit employees who 
suffer losses by reason of union unfair labor 
practices to bring suit to recover such losses. 

Standards with respect to the election of 
officers of labor organizations would be estab- 
lished by S. 3751. 


H. R. 12214 would prohibit discrimination 
on account of age in employment afiecting 
interstate commerce. 

A federal labor court would be created 
by S. 3797. The court (United States Labor 
Court) would have jurisdiction over repre- 
sentation and unfair labor practice cases 
The bill provides for the appointment of 15 
judges. The chief judge would receive a 
salary of $23,000 per annum and each of the 
associate judges would receive $22,500. The 
court would be authorized to appoint 30 
commissioners, whose basic compensation 
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would be $19,000 a year. The chief judge 
would assign commissioners as the court’s 


business required. The bill would vest the 


court with “exclusive jurisdiction to hear 
proceedings, render judgments, issue decrees 
including decrees granting injunctions, and 
issue certifications” under Sections 8, 9(b) 


and 10 of the National Labor Relations Act. 

The American Bar Association favors the 
establishment of a federal labor court. How- 
ever, the Labor and Social 
Security Legislation of the New York City 
Bar Association has expressed disagreement 
with the ABA’s The New York 
committee’s report on this subject states 
that separation of the prosecution and de- 
cisional function of the NLRB exists today. 
Thus, the main aim of the new proposal has 
already been achieved without establishing 
declares. It also 
labor court 


Committee on 


views. 


a labor court, the report 
argues that the creation of a 
might result in the scrapping of basic poli- 
cies and procedures developed over the 


vears by the NLRB in the labor-manage- 


ment field. New and uncertain policies 
might revive disputes over basic matters 
long since settled. 


Pilot Hired During Strike 
Has No Permanent Claim to Job 


An oral agreement which provided that 
a nonstriking pilot was to be employed 
by an airline as long as it remained in 
business was not enforceable. 


A pilot made an oral agreement with an 
airline whereby he was to be employed by it 
as long as it remained in business, in return 
for his services during a pilots’ strike. He 
continued in the airline’s employ for some 
following the strike and then 
brought an action to re- 


years was 
discharged. He 
cover damages for the wrongful termination 
of his employment. 

The Florida District 
denied his claim, holding that the 


Appeal 


contract 


Court of 


lacked consideration since it bound the air- 
line only and could not be enforced against 
him that he wished to quit 
for a better paying job. Although the pilot 
contended that this employment prevented 


him from joining the pilots’ union and that, 


if he decided 


therefore, he would have difficulty securing 
job, the court declared that this 
factor did not 
so far as the airline was concerned.— Mar- 
shall Hope v. National Airlines, Inc., 5 CCH 
AVIATION CASES 17,866. 


another 


constitute consideration in 
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Arbitration 


Decisions « « 


Developments 


“Bumping” Subject of Arbitration 


The question of what “bumping” privi- 
leges would be afforded to senior employees 
by a collective bargaining agreement should 
a layoff occur was considered at a recent 
arbitration proceeding. After finding that 
there was an arbitrable issue involved, the 
arbitrator (Burton B. Turkus) declared that 
an employee with six or more years of 
seniority who is to be laid off may “bump” 
an employee with less seniority in any job 
within any job group or classification which 
the senior employee is capable of performing. 


The dispute involved an interpretation of 
paragraph 18.3 of the collective bargaining 
agreement which read in part as follows: 


“18.3 Lay-offs shall be governed by sen- 
iority in the respective job groups. When 
rehiring shall commence, employees shall 
be recalled in reverse order in which they 
were laid off, that is to say, the oldest em- 
ployee in point of service shall be recalled 
first. However, any employee with six (6) 
or more years of seniority shall have the 
right to any job on which an employee of 
lesser seniority is engaged, provided he has 
the skill and ability to perform the work 
involved.” 


The employer and the union disagreed as 
to what procedure should be followed if a 
layoff occurred. No layoff was anticipated 
at the time that the controversy arose. The 
employer contended that a theoretical ques- 
tion had been posed by the union and that 
the grievance machinery and arbitration 
procedure of the agreement were limited 
to the presentation and consideration of 
actual grievances which originate with an 
individual employee. The union argued that 
the broad arbitration and grievance clause 
involved here made any issue arbitrable. 
The clause stated: 
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“20.1 For the purpose of this Agree- 
ment, the term ‘Grievance’ means any dis- 
pute between the Company and the Union, 
or between the Company and any employee 
concerning the effect, interpretation, appli- 
cation, claim, or breach of violation of this 
Agreement.” (Italics supplied.) 


The instant controversy was concerned 
with the interpretation and effect of para- 
graph 18.3 and, thus, was considered to be 
a grievance. 


The arbitrator noted that there was no 
question that if an employee has less than 
six years of service, he has seniority rights 
only within his job group (departmental 
seniority) in the event of a layoff. He 
would have no right to “bump” a junior 
employee in another job group. It was also 
clear that in the event of a layoff, a six- 
year man could “bump” a junior employee 
working in another job classification or job 
title (plant seniority) for which he possesses 
the requisite skill. The disagreement arose 
as to which employees, in the job classifi- 
cation or job title to which he is being 
transferred, the transferring employee has 
the right to “bump.” 


The employer argued that the transfer- 
ring employee only had the right to “bump” 
the employee with the least amount of sen- 
iority in the job classification. It was con- 
tended by the union that the transferring 
employee could “bump” any employee who 
is junior to him in the job classification; 
that is, he could select the particular job 
within the job title from those positions 
held by employees junior to him. The arbi- 
trator, after having analyzed the wording 
of paragraph 18.3, upheld the union’s posi- 
tion. It was noted that it would be unjust 
and inequitable to have a senior man work- 
ing at a particular job earning less money 
than junior men within the same job group. 
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In Future Issues .. . 


Arbitration. The thousands of union-management nego- 
tiations which are forming, to a considerable extent, the future 
of our society are at the same time forming an industrial judi- 
cial system. Arbitrators are establishing fundamental prin- 
ciples for administering day-to-day industrial relations. The 
author of a forthcoming article slants his analysis of the griev- 
ance and arbitration process toward the lawyer—in fact, a 
good subtitle to the article might be: “Tips to the Lawyer 
Who Intends to Arbitrate.””. Even though the actual arbitra- 
tion hearing may be informal—just as informal as the parties 
desire—preparations for the hearing should be as painstaking (Detach and Mail Today) 
as those a good lawyer makes in readying his case for court. , ; 
Arbitration cannot be brushed aside any longer, for there is 

developing a sort of common law of labor relations. This is 

an inevitable consequence of the large number of arbitration 


hearings and decisions. 


Power Relations. At the recent meeting of the Indus- 


trial Relations Research Association, the subject of “power lig 
was discussed quite frequently. The technological changes in ; x4 a ic 
yroduction have brought about a social and economic change rj 
~ - Z m 
in our shops. The change from the master-servant status to 
the “almost equals” status and the growth of democratic insti- 
tutions are bringing about significant changes in power rela- |z 
tionships. This increases the need for the protection of the , s Sey 2— 
public interest, since the results of collective bargaining have . a = 2 
become of greater importance to our economy than is recog- ; m v > r =m 
nized by our legislative framework. The interests of the public = ae -| o |: 
are not adequately protected, and it is necessary, this article Qo 7 nm 
holds, to devise adequate tools to protect the public interest I 5 r 78 U fz < 
in labor-management relations in order to preserve voluntarism 1 QO 2 : = 2 a @) 
and to retain the benefits of industrial democracy. 1 > > a) 33> 
The Railroads. A forthcoming article discusses labor's Om < > 
role in this declining industry. This decline has been given . bh 0 fh 
‘ ° j Z 
cognizance by a subcommittee of the Senate Committee on 1 o 0 > 
Interstate and Foreign Commerce. The railroad’s financial = » 72 
position is in a precarious state; and because of the drastic a 70 
decline in their financial condition, the railroad unions are also 
in a fairly critical condition. “If ever the time were ripe for 
the railroad managements and unions to get together to 
discuss their mutual problems, now is the time. There is no : z= 
need for either side to attempt to place any blame. Both sides . > = 4 
need only assay the possible consequences of inaction. 
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the highlights in the complex field of labor law, the SUMMARY keeps you alive and 
alert to today’s labor relations, wage-hour, and other changes, quickly and easily. 


In the SUMMARY you get digests of the new labor law developments promptly 
upon their publication in detail in CCH LABOR LAW REPORTS. Everything is 
arranged by subject. Each story is emphasized by bold check-list headlines — to give you 
the facts and holdings for quick understanding. 


Broad, Fast Coverage 
Here, crisply digested for fast understanding you'll find the (1) newest federal and 
state court decisions concerning labor, (2) National Labor Relations Board and state labor 
board rulings, (3) new federal and state labor statutes, and (4) wage and employment 
data—all to make sure you’re in step with quick-changing labor law developments. 


For the man whose reading time is limited . . . but who must have labor law informa- 
tion at his fingertips, CCH’s WEEKLY LABOR LAW SUMMARY is made to order. 


Enter Your Subscription Now 


Just OK the attached tear-off Order Card and return it today! We’ll enter your 
order at once and start labor law help your way immediately. Subscription rate only 
$4.95 for 52 weekly issues of vital interest to the man concerned with labor law. 
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